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In the District Court of the United States, for the

Westei'n District of Washington, Southern

Division.

In Equity. No. 615.

TWIN HARBOR STEVEDORING & TUG COM-
PANY, a corporation, and FIREMAN'S
FUND INSURANCE COMPANY, a cor-

poration,

Complainants,

vs.

WM. A. MARSHALL, Deputy Commissioner

Fourteenth Compensation District under the

Longshoremen's and Harbor Workers' Com-

pensation Act, and OTTO HUGO,
Defendants.

BILL OF COMPLAINT.

Come now the complainants above named, and for

a bill of complaint against the defendants, allege:

I.

That the complainant Twin Harbor StevedoriuG^

& Tug Company is now and at all times herein

mentioned was a corporation organized and existing

under and by viHue of the laws of the State of

Washington, and an employer within the provisions

of the Longshoremen's and Harbor Workers' Com-

pensation Act, hereinafter referred to as the "Act".

IL

That the complainant Fireman's Fund Insurance

Company is now and at all times herein mentioned
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was an insurance company organized as a corpora-

tion under and by virtue of the laws of the State of

California, and the insurance carrier secured by the

complainant Twin Harbor Stevedoring & Tug Com-

pany, a corporation, in accordance with the pro-

visions of the Act.

III.

That the defendant Wm. A. Marshall is now, and

at all [1*] times herein mentioned was, the Deputy

Commissioner of the Fourteenth Compensation Dis-

trict mider the provisions of the Act.

IV.

That the defendant Otto Hugo, hereinafter re-

ferred to as the "claimant", was at the time of re-

ceiving the personal injury hereinafter referred to,

an employee of the complainant Twin Harbor Steve-

doring & Tug Company, a corporation, within the

provisions of the Act.

Y.

That on the 2nd day of December, 1935, the

claimant was in the employ of the complainant Twin

Harbor Stevedoring &. Tug Company, a corporation,

on board the Steamship Yoshu Maru, in the har-

bor of the City of Hoquiam, State of Washington,

and while so employed as a stevedore foreman, sus-

tained personal injury thereon.

YI.

That at the time of said injury, claimant was

earning and receiving from the complainant Twin

•Page numbering appearing at the foot of page of original certified

Transcript of Record.
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Harbor Stevedoring & Tug Company, a corporation,

the sum of $325.00 per month. That following said

injury, complainants furnished claimant with medi-

cal treatment, etc., in accordance with Section 7(a)

of the Act. That from the date of said injury to

and including the 2nd day of August, 1937, com-

plainants paid to claimant as compensation pur-

suant to said Act the sum of $25.00 per week, and

have paid to said claimant the total simi of $2,175.00.

VII.

That on or about the 1st day of February, 1937,

claimant was re-employed by complainant Twin

Harbor Stevedoring & Tug Company, a corporation,

as stevedore superintendent, at a salary of $325.00

per month, and that ever since said date and now

claimant has and is receiving from said complainant

as compensation for his [2] services as stevedore

superintendent said sum of $325.00 per month. That

said claimant is a competent, capable and exper-

ienced stevedore superintendent; that his services

in connection wdth this work are of the reasonable

valne of $325.00 per month, and that claimant is

physically able to carry on this work as stevedore

superintendent, although his said injury, sustained

as aforesaid, has resulted in the partial loss of his

voice.

VIII.

That on or about the 19th day of October, 1937,

a hearing on said claim was held pursuant to the

provisions of said Act, before the defendant Wm. A.
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Marshall, as said Deputy Commissioner, and a sub-

sequent hearing thereon in accordance with said Act

was held on the 12th day of November, 1937, result-

ing in a compensation order and award of compensa-

tion ])eing fded by said Wm. A. Marshall, as said

Deputy Commissioner, in his office, on the 22nd day

of November, 1937, a copy of which compensation oi'-

der and award is attached hereto, marked Exhibit

*'A", and by this reference made a part hereof as

though fully set forth. That a certified copy of the

transcript of the testimony taken at said hearings,

together with all exhibits filed and received in evi-

dence in connection therewith will be filed in this

cause under the certificate of said Deputy Commis-

sioner, and are by this reference made a part hereof

as though fully set forth.

IX.

That said compensation order and award of com-

pensation is not in accordance with law and the pro-

visions of the Act in this: that it appears from the

evidence adduced at said hearings that claimant has

recovered from the effects of his said injury, with

the exception of a partial loss of his voice, which

condition will be permanent; that claimant is phy-

sically able to perfor-m the work [3] of longshoring,

and is actually performing the work of stevedore

superintendent, earning as a result of said services

the sum of $325.00 per month, and has therefore

sustained no wage loss or diminution of earning
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capacity as the result of said injury since the 1st

day of February, 1937, or at the present time.

That since claimant's return to work on tlie 1st

day of February, 1937, the complaint Twin Harbor

Stevedoring & Tug Company has paid to claimant

the sum of $325.00 each month, and in addition

thereto the sum of $25.00 per w^eek as compensation

under said Act, to and including the 2nd day of

August, 1937. That said Deputy Commissioner

arbitrarily and capriciously refused to allow com-

plainants a credit on account of the compensation

paid during the period that claimant was usefully

emplo3^ed and earning the smn of $325.00 per

month ; as a result thereof claimant has since the 1st.

day of February, 1937, imtil the 2nd day of August,

1937, received and earned his full salary as steve-

dore superintendent, in addition to receiving com-

pensation under the terms of said Act as hereinbe-

fore mentioned. That said claimant's present wage

earning capacity, in the same employment in which

he was engaged at the time of his injury, or other-

wise, is equal to his wage earning capacity at the

time of his said injury, and that said compensation

order and award in awarding claimant compensa-

tion from the 1st day of February, 1937, and in

the future, is contrary to law and the provisions of

said Act.

That said claimant is a competent, experienced

stevedore, stevedore foreman, and stevedore super-

intendent ; that since the 1st day of February, 1937,

and now, claimant has an earning capacity equal to
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his earning capacity at the time of his said injury,

and is capable of and is actually earning an amount

equal to that which he earned and received at the

time of his said injury. [4]

That the findings of fact of said Deputy Couunis-

sioner, contained in said compensation order and

award, are wholly unauthorized and unjustified by

the testimony adduced at said hearing, and were

and are arbitrary, capricious and contrary to law.

X.

That by virtue of the terms and provisions of said

Act the complainants herein were entitled to be

given full credit for all of the earnings of said

claimant since February 1, 1937. That the annual

earnings of said claimant since February 1, 1937,

are equal to his annual earnings prior to and at

the time of his said injury. That the said claimant

was and is not entitled to any monetary award, and

that claimant failed to establish at said hearings

any loss of earning capacity upon which an award

for compensation could be lawfully based.

XI.

That said compensation order and award is not

in accordance wdth law, and that the same should

be suspended and set aside. That less than thirty

days have elapsed since the date of entry of said

order, and that the plaintiff has no plain, speedy or

adequate remedy at law.
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XII.

That if complainants are compelled to pay said

compensation as provided by said award, they will

suffer irreparable damage. That if complainants are

required to pay said compensation prior to the final

termination of this action, and if the same should

be disbursed by claimant prior to the determination

thereof, and if this action should be determined in

favor of claimants herein and the award set aside,

claimants would have no remedy in law or equity

for the recovery of said payments of compensation

so made in pursuance of said order. That in order

to prevent irreparable damage [5] to complainants,

it is necessary that the payment of said award be

stayed, pending the outcome of the above entitled

action, and the complainants are entitled to have

said Deputy (Commissioner restrained from enforc-

ing payment of said award pending the outcome of

the above entitled action.

Wherefore, complainants pray for judgement as

follows

:

1. That a decree be entered adjudging said com-

pensation order and award dated Novenibev 22,

1937, and attached hereto and made a part hereof

as Exhibit ^'A", to be unlawful and contrary t(^ the

provisions of said Act, and directing that said award

be suspended and set aside, and for such other,

further or different relief as to the court may seem

equitable and just.

2. That the payment of the amount required to

be paid by complainants to claimant, pursuant to
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said award, be stayed pending final decision herein,

and that a decree be entered by the coui't enjoin-

ing said deputy commissioner from enforcing the

payment required by said award.

BOGLE, BOGLE & GATES,
Solicitors for Complainants. [6]

United States of America,

State of Washington,

County of King—ss.

Stanley B. I-^ong, being first duly sworn, on oath

deposes and says

:

That he is one of the solicitors for the com-

plainants herein ; that he makes this verification by

authority for and on their behalf, and for the rea-

son that none of the officers of said complainants

reside in or are within King County or Pierce

County, State of Washingfon ; that he has read the

foregoing Bill of Complaint, knows the contents

thereof, and that the same is true as he verily

believes.

STANLEY B. LONG.

Subscribed and sworn to before me this 21st day

of December, 1937.

[Seal] A. C. SPENCER, JR.,

Notary Public in and for the State of Washington,

residing at Seattle. [7]
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EXHIBIT ^'A".

United States Employees' Compensation Commis-

sion, Foiu'toenth Compensation District.

Case No. 27-501.

In the matter of the claim for compensation under

the Longshoremen's and Harbor Workers'
( Compensation Act.

OTTO HUCO,
Claimant,

against

TWIN HARBOR STEVEDORING AND TUG
COMPANY,

Employer,

FIREMAN'S FUND INSURANCE C^OMPANY,
Insurance Carrier.

COMPENSATION ORDER AWARD OF
COMPENSATION.

Such investigation in respect to the above en-

titled claim having been made as is considered

necessary, and a hearing having been duly held in

conformity with law,

The Deputy Commissioner makes the following

Findings of Fact

That on the 2d day of December, 1935, the claim-

ant above named was in the employ of the employe^

r

above named at Aberdeen, in the State of Wash-

ington, in the Fourteenth Compensation District,
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establislied under the provisions of the Longshore-

men's and Harbor Workers' Compensation Act, and

that the liability of the employer for compensation

under said Act was insured by Fireman's Fimd In-

surance Company ; that on said day claimant herein,

while performing service for the employer upon th(»

navigable waters of the United States, sustained

personal injury resulting in his disability while he

was employed as a stevedore foreman on board the

Steamship "Yoshu Maru", said steamship l)eing

then moored to the Port Dock at Aberdeen, in the

State of Washington; that while the claimant above

named was so employed a pair of tongs attached

to a cable became unfastened from a log and swung

and struck the claimant on his neck, left shoulder

aiid upper chest causing injury and resulting in his

disability; that notice of injury was given within

thirty days after the date of such injury to the

Deputy Commissioner and to the employer; that

the employer furnished claimant with medical treat-

ment, etc., in accordance with section 7(a) of the

said Act; that the average annual earnings of the

claimant herein at the time of his injury amounted

to the sum of $3,900.00; that as the result of the in-

jury claimant was wholly disabled from December

2, 1935, to and including January 31, 1937, and he

is entitled to 61 weeks' compensation, $25.00 per

week for such disability; that at the time of his

injury claimant was engaged at a monthly salary

of $325.00 as a stevedore foreman whose duties were

to supervise the work of longshoremen in loading
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cargo into vessels; that as the result of his injury

claimant sustained a [8] partial loss of his voice

so that now ho can whisper only, and he also suf-

fers from shortness of hreath upon exertion ; tliat

these disabilities seriously impair the claimant's

efficiency as a foreman of longshoremen in loading

cargo on vessels in that because of the noise caused

by the operation of winches on said vessels the

claimant is unable efficiently to orally direct the

longshoremen in their work; that to also properly

discharge his duties it is necessary for such a fore-

man to go to various parts of the vessel into which

cargo is being loaded, this necessitating clim])ing up

and do^^^l ladders leading to the various decks of a

vessel ; that because of these impairments the em-

plo3^er above named foimd it necessary subsequent

to January 31, 1937 to employ another employee to

assist the claimant in the discharge of the claimant's

duties as a foreman supervising the loading of

cargo on vessels; the earnings of the said employee

assisting the claimant in the said duties averaging

$150.00 per month; that during the month of July,

1937, the employer above named found it necessary

to transfer the claimant to other duties because the

disabilit}^ of the claimant resulting from the said

injury had so lessened the claimant's ability as a

foi'eman as to make such a transfer necessary; that

the wage-earning capacity of the claimant in the

(MK'U labor market has been decreased from $75.00

per week to $34.62 per week, and the claimant is,

therefore, entitled to receive as compensation twcv
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thirds of the difference between $75.00 per week

and $34.62 per week or % of $40.38, being limited,

however, to the maximum payable under the Act of

$25.00 per week ; that the claimant is, therefore, also

entitled to receive 40 weeks' compensation at $25.00

per week covering the period from February 1, 1937,

to and including November 7, 1937; that the dis-

ability of the claimant continued at the time of the

hearing on November 12, 1937; that W. H. Abel,

attorney, has rendered legal services to claimant of

the reasonable value of $70.00 and he is entitled to

a lien on compensation due claimant therefor ; that

the employer has paid $2125.00 to the claimant as

compensation.

Upon the foregoing facts, the Deputy Commis-

sioner makes the following

Award

That the employer, Twin Harbor Stevedoring and

Tug Company, and the insurance carrier. Fireman's

Fund Insurance Company, shall pay to the claimant

compensation as follows: 101 weeks' compensation

at $25.00 per week covering the period from Decem-

ber 2, 1935, to and including November 7, 1937, and

amounting to the sum of $2525.00, less $70.00 to be

deducted therefrom and paid W. H. Abel as his

attorney; that the employer shall have credit on

this award for $2125.00 previously paid to the

claimant as compensation; that subsequent to No-

vember 7, 1937, the employer and insurance carrier

shall pay to the claimant compensation bi-weekly
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at tlie rato of $25.00 per week during- tlie con-

tinuance of the claimant's disability.

(liven under my band at Seattle, Wasbington,

tliis 22(1 day of November, 1937.

WM. A. MARSHAT.L,
Deputy Connnissioner, Fourteentb Compensation

Di.'^trict. [9]

PROOF OF SERVICE.

I hereby certify that a copy of the foreo-oinsj

compensation order was sent by registered mail to

the claimant, the employer and the insurance car-

rier, at the last known address of each as follows:

Mr. Otto Hugo, 2717 Cherry Street, Hoquiam,

Wash.

]\Ir. W. H. Abel, Aberdeen, Wash.

Twin Harbor Stevedoring & Tug Co., Hoquiam,

AYash.

Fireman's Fund Ins. Co., c/o Bogle, Bogle &

Gates, Central Bldg., Seattle, Wash.

WM. A. MARSHALL,
Deputy Commissioner.

Mailed November 22d, 1937.

[Endorsed]: Filed Dec. 21, 1937. [10]
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[Title of District Court and Cause.]

SUBPOENA IN EQUITY.

The President of tlie United States of America

To Wm. A. Marshall, Deputy Commissioner, Four-

teenth Compensation District under the Long-

shoremen's and Harbor Workers' Compensa-

tion Act, and Otto Hugo, Greeting:

You are hereby commanded that all excuses and

delays set aside you be and appear within twenty

days after the service of this subpoena at the

Clerk's office of the United States District Court for

the Western District of Washington, at Tacoma,

Washington to answer unto the bill of complaint

of Twin Harbor Stevedoring & Tug Company, a

corporation, and Fireman's Fund Insurance Com-

pany, a corporation. Complainants, in said Court

exhibited against you. Hereof you are not to fail

at your peril, and have you then and there this writ.

Witness the Honorable Edward E. Cushman,

United States District Judge at Tacoma, Washing-

ton this 21st day of December A. D. 1937.

[Court Seal] EDGAR M. LAKIN,
Clerk.

By E. W. PETTIT,
Deputy Clerk.

Memorandum.

The Defendants in this case are required to file

their answers or other defenses in the Clerk's office

of said Court, on or before the twentieth day after
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service of this writ, excluding the day tliereof;

otherwdse the Bill may be taken pro eonfes^^o.

BOGLE, BOGLE & GATES,
Central Building,

Seattle, Washington,

Attorneys for Complainants. [11]

RETURN ON SERVICE OF WRIT.

United States of America,

Western District of Washington—ss:

I hereby certify and return that I served the an-

nexed Subpoena in Equity on the therein-named

Otto Hugo by handing to and leaving a true and cor-

rect copy thereof with him personally at Hoquiam

in said District on the 30th day of Decem])er, A. D.

1937.

A. J. CHITTY,
U. S. Marshal.

[Endorsed]: Filed Dec. 31, 1937.

RETURN ON SERVICE OF WRIT.

United States of America,

Western District of Washington—ss:

1 hereby certify and return that I served the an-

nexed Subpoena in Equity on the therein-named

William A. Marshall, Commissioner Fourteenth

Comi^ensation District by handing to and leaving a

true and correct copy thereof with him personally

at Seattle, Washington in said District on the 22nd
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day of December, A. D. 1937, together with a copy

of C^omplamt.

Marshal's fees $2.20.

A. J. CHITTY,
U. S. Marshal,

By MICHAEL GREEN,
Deputy.

[Endorsed]: Filed Dec. 31, 1937.

[Title of District Court and Cause.]

MOTION FOR ORDER OF DISMISSAL.

Comes now William A. Marshall, one of the above

named defendants, by J. Charles Dennis, United

States Attorney, and Oliver Malm, Asst. United

States Attorney for the above district, and moves

the court for an order dismissing the complainants'

bill herein upon the ground and for the reason that

said bill fails to state facts sufficient in equity or

in law, to entitle the complainants to the relief

prayed for, or for any relief;

Upon the further groumd that the complainants'

bill herein, taken together with the certified record

of said Wm. A. Marshall, as Deputy Commissioner

of the U. S. Employees' Compensation Commission,

affirmatively establishes that there was competent

evidence to support the findings and award of said

Wm. A. Marshall as such Deputy Commissioner,

which is sought to be enjoined herein.
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This motion is made upon the records and files

herein, but in the event this Motion is over-ruled,

the defendant, William A. Marshall prays leave to

answer herein on the merits.

Dated this 11th day of January, A. D. 1938.

J. CHARLES DENXIS,
United States Attorney.

OLIVER MALM,
Asst. United States Attorney.

Copy received Jan. 13, 1938.

BOGLE, BOGLE & GATES.

[Endorsed]: Filed Jan. 5, 1938. [12]

[Title of District Court and Cause.]

STIPULATION.

It is hereby stipulated by and between the Twin

Harbor Stevedoring & Tug Co., and the Firemf.ns'

Fund Insurance Co., by Bogle, Bogle & Gates, their

counsel, and William A. Marshall, Deputy Com-

missioner of the U. S. Employees Compensation

Commission, by J. Charles Dennis, United States

Attorney, and Oliver Malm, Asst. LTnited States kX-

torney for this district, that the record of all pro-

ceedings had before William A. Marshall, as Deputy

Commissioner of the U. S. Employees Compensation

Commission, 14th District, consisting of the follow-

ing:
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1. Transcript of testimony taken before Wni. A.

Marshall, Dep. Conmi., on October 19, 1937, at

Aberdeen, Wash.,

2. Transcript of Testimony taken before Wm.
A. Marshall, Dep. Comm., on November 12,

1937, at Aberdeen, Wash.,

3. Original compensation order and award of

compensation made by Wm. A. Marshall as

Dep. Com.m., on November 22, 1937, at

Seattle, Wash.

heretofore filed herein may be considered as a por-

tion of the record herein in conjunction with plain-

tiffs' bill of complaint for the purpose of the court's

consideration of the Motion to Dismiss heretofore

filed herein by the defendant William A. Marshall.

Dated this 21 day of February, A. D. 1938.

BOOLE, BOGLE & GATES,
By STANLEY B. LONG.

J. CHARLES DENNIS,
United States Attorney.

OLIVER MALM,
Asst. United States Attorney.

[Endorsed]: Filed Feb. 26, 1938. [13]

I, William A. Marshall, Deputy Commissioner,

District No. 14, for the United States Employees'

Compensation Commission, hereby certify that the

following documents constitute the record in the

case of Otto Hugo, Case No. 27-501.

Correct transcript of all testimony taken before

me on October 19, 1937;

Correct transcript of all testimony taken before

me on November 12, 1937;
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Original compensation order and award of com-

pensation filed by me on November 22, 1937.

In tendering the record to the court it is desired

that appropriate reservation be made to provide

for the return to the Deputy Commissioner of all

original documents and papers when they have

served the purposes of the court in this case.

WM. A. MARSHALL,
Deputy Commissioner, District. No. 14, U. S. Em-

ployees' Compensation Commission.

Government Exhibit. [14]

United States Employees' (Compensation Commis-

sion Before Wm. A. Marshall, Deputy Com-

missioner, Fourteenth Compensation District.

Case No. 27-50L

In the matter of the claim for compensation under

the Ijongshoremen's and Harbor Workers'

Compensation Act.

OTTO HUGO,
Claimant,

against

TWIN HARBORS STEVEDORING & TUG
(COMPANY,

Employer,

FIREMAN'S FUND INSURANCE COMPANY,
Carrier.

Pursuant to notice, this matter was heard before

Wm. A. Marshall, Deputy Commissioner, United
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States Employees' Compensation Commission, at

Aberdeen, Washington, on the 19th day of October,

1937, at 1:00 o'clock P. M.

Appearances

:

The Claimant appeared in person and by his at-

torney, Mr. W. H. Abel.

Mr. David Child, of Messrs. Bogle, Bogle & Grates,

attorneys-at-law of Seattle, Washington, ap-

peared on behalf of the Employer and Insur-

ance Carrier. [16]

Mr. Marshall: We can shorten this process by

some stipulation, I take it.

It is stipulated by the parties that the Claimant

sustained an injury on December 13, 1935, as set

forth in his application ; that both the employer and

the employe were subject to the Longshoremen's and

Harbor Workers' Compensation Act at the time of

the injury; that the relationship of employer and

employe existed at the time of the injury; that at

the time of the injury the employe was performing

services growing out of and incident to his employ-

ment; that the average annual earnings of the

Claimant at the time of the injury amounted to the

sum of $3,900; that the employer has paid $2,125

to the Claimant as compensation.

The question at issue is the disability of the

Claimant as a result of his injury.
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OTTO HUGO,

tho claimant, called as a witness, bein^- first duly

sworn, testified as follows:

Direct Examination

By Mr. Abel:

Q. What is your name?

A. Otto Hugo.

Q. Mr. Hugo, what physical disability, received

from the injury, do you still have?

A. Just exactly the same as when I started. I

can't talk, [17] I can't holler at the crew. T can't

tell my men what to do or nothing. My voice sounds

pretty good in a quiet room, but when the winches

are going it doesn't sound so good.

O. Proceed.

A. And giving orders to the men like I have

done for the last twenty-five years, I stand on the

deck and go to the hold, I can motion is all I can

do, and if they don't understand I have got to go

down in the hold and tell them, get them to one side

and whisper in their ear; or if it is on the deck I

have got to take them into the alley way and talk to

them, or get thomi in a quiet room, tho mate's r(^om

or something.

^Ir. Marshall : Q. Your reason for doing that is

liecause the winches are operating?

A. They are going all the time; the winches are

going, and if I want to tell a driver something T

have to do it through somebody else; I can't talk

loud enough so they can hear it; I have to get

alongside of him and tell him in a whisper.
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Q. It might be well for the record, Mr. Hugo,

if you will tell us how your injury occurred, just

roughly.

A. Pulling a log with tongs and the tong pulled

out and hit me.

Q. Were the tongs on a chain or cable ?

A. On a cable.

Q. And what did the tongs and the cable do to

you? [18]

A. They hit the house first or it would have

taken my head off, and bounced back and broke my
shoulder and took my larynx, smashed it com-

pletely.

Q. It crushed your voice box ?

A. Yes. The air would go in, I could breathe in

but I couldn't breathe out. I kept getting bigger

and bigger, all bloated up, until they cut me open.

Q. Has there been very much change in your

voice since the injury?

A. No, it was the same way. One cord is gone

completely. When this sling hit it, it smashed the

cord and it is gone and the other one is injured,

and it stays over to one side.

Q. How long after your injury were you off

from work, or do you recall that ?

A. Well, it was almost a year, about a year.

Q. Then that would make it December, 1936, that

you went back to work?

A. Yes, just about.
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Q. Do you recall generally when he returned to

work, Mr. Hill?

Mr. Hill: No, I don't have that record. I think it

was in February of this year.

Mr. Marshall: He says he thinks it was in Feb-

ruary.

Mr. Child: Mr. Hill here states that he went to

work in February at $325 a month but he had done

some work previous to that. [19]

The Witness: I can tell you pretty close. The

1st of October.

Mr. Marshall: Q. What about the 1st of October?

A. I went around these ships and tried to see

what I could do, to get used to it.

jNIr. Abel: And were you paid for your services

in trying to see what you could do ?

A. Not a salary but just—I don't know. He
gave me $150 or something like that.

Q. No definite salary?

A. No.

Mr. Child: You got some pay during December

and January?

A. Yes.

Q. And that was the first pay you got since the

injury?

A. 1'he first of October.

Mr. Marshall : Then, you returned to your work

on February 1,1937?

A. Actual work, yes, the first actual job, yes.
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Q. Have you been able to perfrom your duties,

your duties are those of a ship foreman or what

do you call it?

A. Foreman, yes.

Q. Steam foreman f

A. Yes.

Q. Do you have to have any assistance in your

work now?

A. Yes, always to have a helper after that. [20]

Q. You must explain to us about that, please.

A. Before, I used to be able to talk to the ships

and talk to about 60 or 65 men. Well, T found out

that it was pretty hard for me to still talk to these

60 or 65 men. I would have to go up and down the

hold and I can't do it. My wind pipe has been cut

so my throat is smaller, so I get exhausted. I have

to have assistance, and Mr. Hill gave me an as-

sistant. He is sitting over there.

Q. What is his name, please ?

A. Algot Johnson. And he went to every ship,

I had him go with me and I would tell him or write

it down, whatever I wanted done, and he would go

and talk to the ships around just like I used to do

before.

Q. Now, has that employment continued right

through, or has it changed?

A. I have, yes,—no, my position changed lately.

Q. When did your position change?

A. About Septemebr—the first of July.
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Q. The first of July?

A. Yes.

Q. What work do you do now?

A. Well, just going around and just looking

after the ships. It is easier for me.

Q. Is it kind of a broader supervision than it

was before? Do you have different duties? [21]

A. Well, a kind of a political job, I call it.

Sympathetic job, j^ou might say.

Mr. (Inld: What?

A. Sort of a sympathetic job, I think.

Mr. Abel: Q. Bo you mean you are furnished

that job just to help out?

A. Appears that way to me. I have been with

the Company ever since it was organized.

Mr. Marshall: Q. Going back a minute to this

time when Mr. Johnson assisted you, what wages or

sfJary was paid him for his work ?

A. He got paid by the day.

Q. Have you any idea what he made a month?

A. (^all him over and ask him.

Q. We will get that afterwards.

A. He was paid by the shift, so much an hour.

Q. He assisted you?

A. Yes. No monthly salary, but so nmch every

shift, so much a day or so much an hour.

Q. Starting with February and for some time

thereafter, did he assist you on all the shipping

work at that time?

A. Every ship.



vs. Wm. A. Marslmll, et al. 27

Testimony of Otto Hugo.)

Q. And did that continue up until July 1 ?

A. I wouldn't say every ship. Sometimes there

was other foremen; there might be other foremen

available and they [22] would be sent out with-me,

understand.

Q. What salary would these other foremen get,

per month, upon occasions when they worked with

you?

A. $250 a month and overtime, which amounted

to about $30 a month.

Q. Now, you kind of review this thing so we

will have a clear understanding.

A. Telephone—if I want to telephone I have got

to have somebody else do it for me, you know, re-

gardless of where I go. If I lose this job tomorrow

I would be absolutely—I left and tried to get my
master's license, see w^hat they had to say.

Q. You say you did try it ?

A. Yes. I was a mate before I came here, mate

on a ship. They said no, there are three things we

have got to have: One is voice, and eyes and hear-

ing. I can't get that.

Q. You can't get it?

A. In case these people close up, this job is not

giuiranteed to be forever.

Q. You say if you should for any reason lose

your employment with the Twin Harbor Stevedoring

& Tug Company would you be able to secure em-

ployment like that with some other employer?

A. No, absolutely.
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Q. Why not? [23]

A. I can't do the work. They wouldn't give me

$325 a month to do nothing, absolutely no.

Q. Suppose you couldn't get that kind of work,

could you get or could you do general longshoring

work ?

A. No. I used to years ago. I was winch driver,

and can't do that any more because you have got to

holler ''Look out below."

Q. How about working, carrying on any physical

kind of work, anything like that?

A. I can do that all right.

Q. Would the impairment to your breathing

affect you?

A. I would just stand it so long, is all.

Mr. Abel : Q. How long is that?

A. Oh, I imagine

—

Mr. Marshall : As the boys use the expression,

could you "get by" with that sort of thing?

A. If I stalled enough I might be able to make

it. Just like going down below, I go do\\Ti No. 2

hatch about 38 feet and by the time I get down

there and come up again I have got to sit around

about five minutes.

Q. Why?
A. Because I have to get my wind. I can't get

it fast enough.

Q. Is your windpipe smaller?

A. Smaller. [24]
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Q. Can you use the telephone since your dis-

ability f

A. No. I can use it to certain individuals. If I

would call u]^ my wife, she can understand me.

Nobody else can.

Q. Before I came here today, just by pure

chance, I learned you telephoned to the dispatcher,

whatever you call it, hiring- hall last night.

A. Yes.

Q. And he told me candidly he could understand

you with the greatest difficulty, what you said. He
said he knew the ship, you wanted three men.

A. Yes.

Q. He knew the ships and their requirements

pretty well, otherwise he would have some difficulty

knowing what you wanted ?

A. Yes.

Q. His name is Lambert.

A. The fellow answered by the name of Benson.

He said, "There is a drunk man on the phone and

I can't tell what he is talking about. You better

take it." Lambert took it.

Q. Suppose you were able to do—supposing you

were dependent now on earning your living as a

longshoreman and were able to do that work, what

would the average per month wages be, year in and

year out, the different years here? Can you give us

a rough sort of an estimate?

A. About $80 a month, I imagine
;
possibly $100,

not any more.
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Q. Would you say it was possible to earn a little

more [25] than that, ])i'obably recently?

A. In the last two months they have averaged

$50 a month.

Q. That is i)rol)ably because of these foreign

conflicts that is affecting that?

A. There are no ships.

Q. AVhat were the earnings last year?

A. Last year was pretty good, about $125. And
there is another obstacle there, that is joining the

Union. How are you going to get in that?

Mr. Abel : Leaving that out, assuming you could

join the Union and there is no Union situation in-

volved, could you earn a living as longshoreman?

A. No.

Q. And if not, w^hy not?

Mr. Marshall: Physically able?

A. I don't think I could do it.

Q. Why not?

A. Well, just like—1 don't know how you would

explain it.

Q. If I understand your testimony correctly,

your inability in attempting to do the work of a

longshoreman is largely a matter of your breath-

ing ?

A. Yes.

Q. Violent exercise, you feel, might tax your

ability to breathe? [26]

A. That is right.
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Q. Now yon say that veccntly your work is

soiriewhat changed. ]3o you no longer stevedore the

individual ships %

A. No, no more, not the individual ships, no

more; just go aromid and look at the various ships

that are in port and talk to the foreman, and maybe

suggest something here and there, like that.

Q. Are you in fact kind of a superviser of these

foremen, is that it?

A. That is about it, yes.

Mr. Marshall: Any more questions you want to

ask, Mr. Abel %

Mr. Abel : I believe not.

Mr.Alarshall: Mr. Child?

Cross-Exaunnation

By Mr. Child:

Q. How old are you, Mr. Hugo?

A. Fortj'-six.

Q. How long were you working at longshoring ?

A. 1 have been in that position since they

started up, 1922 I think it was.

Q. Been in the position of foreman?

A. Yes.

Q. What was your experience before that? [27]

A. Mate on a ship.

Q. How long were you mate?

A. About seven years.

Q. And what did you do before that?

A. Before that I was longshoreman.

Q. Here in Aberdeen?

A. Yes.
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Q. What years did you work as a longshoreman

in Aberdeen?

A. Well, that is ])r('tty hard to say. I started

in there when I was about 15 years old for Pete

Peasley.

Q. What chiss of ships were you mate on?

A. On sailing ships and steamers.

Q. Out of Grays Harbor?

A. All up and down the Coast.

Q. And you worked at that seven years, you

say?

A. I got niy license—I couldn't tell exactly; just

about seven years.

Q. What year w^as it you began work for the

Twin Harbors Stevedoring Company?

A. As soon as they opened up. Was that in

1922?

Mr. Marshall : 1923. Mr. Hill says it was 1923.

Mr. Child: Q. Did you begin with them as a

foreman ?

A. Yes.

Q. What were your wages there?

A. $175. [28]

Q. And they were gradually increased until

$325?

A. Yes.

Q. How long did you earn $325?

A. The last four years.

Q. Entirely as a stevedore foreman?

A. Yes.
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Q. Now, I would like to ask you a little more

about the duties of a foreman. As foreman, you

supervise the loading of the individual ships, as I

understand ?

A. That is it.

Q. If there are several ships in the harbor load-

ing from youi' company, some other foreman at-

tends to the loading of these ships'?

A. Yes, some other foreman.

Q. As a foreman, do you do any manual labor?

A. No.

Q. You simply supervise and boss the steve-

dores ?

A. Yes.

Q. Does that require you to circulate over the

ship, about the ship a great deaH
A. Continuously, from hatch to hatch.

Q. Climbing up and down ladders?

A. Yes.

Q. How does your voice come into that, as such,

the necessity for that? [29]

A. It is all your voice.

Mr. Marshall: Tell him so he will understand

it, and so will I.

A. Everything has got to go by giving orders.

For instance, you may want the lumber butted back

that way. You have got to holler at them and tell

them. You have got to holler to them, ''Butt that

up closer."
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Q. Don't you ^ive these orders with your hands,

just as you are doing right now? Don't the hatch

tenders give their orders by signals?

A. Yes.

Q. Isn't there a great deal of noise going on in

the loading of a ship, winches running'? Isn't it

pretty difficult to give signals by voice at all?

A. No, sir. If you don't have a voice you might

as well not ])e there.

Q. How does the hatch tender manage to give

his signals without his voice?

A. Without voice—''Look out below". What are

you going to do with it, "This way and that way",

and everything else? The winch driver can't see

down below. That is where his hands come in.

Q. So there is a set of hand signals for hatch

tenders and wdnch drivers?

A. That is it. [30]

Q. And isn't that necessary because of the noise

and the fact that the winch driver can't see down

into the hold?

A. It is l)ecause the winch driver can't see. That

is all.

Q. If the hatch tender's signals were given by

voice, wouldn't it be almost impossible to operate?

A. No. We always used voice before, before we

got two winches, used to have only one winch

—

"Go ahead a little bit." "Come back a little bit."

Q. Weren't those signals all given by hand?

A. No.
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Q. But there was a set of hand signals used in

lieu of vocal signals?

A. Xo question about that.

Mr. Marshall : Right there, then, I want to in-

quire: Is it true that this code of signals is limited

to certain expressions?

A. That is all, just certain ones.

Q. Could that signal be used to tell them to butt

that Imnber up ? Do you have any signal that would

tell a man down there to do that?

A. No, no signal in the world. That is merely

signaling them out of the hold, when you want them

to stop, what you want to do with them.

Q. There are cases when it is necessary to talk?

A. Every day and every hour. You have got to

go down and [31] tell them what to do. If it is

another man takes these fellows, he just sings out

what he wants done, and occasionally when he can't

see mider the hatch coaming, then he goes down to

make sure they are doing it.

Questions by Mr. Child:

Q. After you recovered sufficiently to work I

understand that you were foreman of several ships

during December of 1936 and January, 1937?

A. Yes, sir.

Q. How did you get paid for those ships? By
the hour or job or how?

A. They just gave me a check at the end of the

month.

Q. But you were not on a regular salary of $325

per month?
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A. No.

Q. And previous to December, 1936, you earned

nothing after the accident?

A. How is that?

Q. You eained nothing previous to December,

1936, since your accident?

A. 1936—excepting two months, yes.

Q. When?
A. Excepting two months.

Q. Well, was that in the nature of a try-out for

December and January?

A. Yes, just to see if I could do it. When I

went on board [32] the ship I was so nervous I

couldn't get near it.

Q. Who did you get to assist you on these ships?

A. This man here.

Q. You began to use him on deck?

A. Yes.

Q. What is his name again?

A. No, I used him previous to that.

Q. What is his name, now?

A. Algot Johnson. I used him before that, two

years before that.

Q. When you wanted to give a signal or instruc-

tions to somebody in the hold, did you tell Mr.

Johnson ?

A. I take him off alongside, or to the mate's

room, and tell him what to do.

Q. And he would go out and do it?

A. He would go out and do it or have it done.

Q. How did you happen to go to work on Feb-

ruary 1 at your old salary of $325?
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A. You will have to ask Mr. Hill that. I don't

know. I don't even know why he is giving me this

salary today.

Q. He evidently finds your work pretty satis-

factory if he has someone assist you.

A. What is that?

Q. He evidently finds your work pretty satis-

factory if he has someone assist you? [33]

A. Certainly. He is paying $10 a day for it.

Q. Does he continue to pay him?

A. He has been ever since I have been loading

ships.

Mr. Marshall: Can you use the doctor now? He
is here.

Mr. Child: Yes.

(The witness was temporarily excused.)

DR. M. W. BRACHNAEGET.,

called as a witness, being first duly sworn, testified

as follows:

Direct Examination

By Mr. Marshall:

Q. Your name is Dr. M. W. Brachnaegel?

A. Yes.

Q. And I imderstand you are a regularly li-

censed and practicing physician in the state of

Washington?

A. I am.

Mr. Marshall: Proceed.
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Questions by Mr. A])ol

:

Q. Are you the physician and surgeon employed

by the employer here?

A. I am.

Q. You know Otto Hugo, the claimant here!

A. Yes, I do.

Q. Did you treat him originally?

A. I did. [34]

Q. For the injuries complained of here?

A. Yes.

Q. Have you seen him recently?

A. Yes, I have.

Q. Have you examined him recently?

A. Yes, sir.

Q. AVhat is his present condition, with respect

to his injuries?

A. Well, he still bears the effect of the inj\iry.

He has a partial loss of voice and shortness of

breath on exercise. Those are the two main things.

Mr. Marshall: What do you mean by shortness

of breath?

A. Can't get his breath through the wind pipe.

Q. Because it is narrow?

A. Yes.

Mr. Abel: Q. Was it made smaller by the

injury?

A. The iujury cut off the passage of air through

there. It became necessary to put a hole in there

and put in a tube so he could ^q\ any air at all.

We ])er formed a tracheotomy and we left the tube

in for s(^veral weeks, and that of course in a wav



vs. Wm. A. Marshall, et ah 39

(Testimony by M. W. Braclinaegel.)

narrowed the trachea somewhat, and then he went

to Seattle. I knew nothing about this, as somebody

talked him into another operation up there, and

they opened it up again and added more scar

tissue, and I think he is much worse after the sec-

ond operation than he was before. It was done in

the [35] attempt, however, to help him.

Q. Well, to what extent has the larynx been

injured or destroyed?

A. Well, it is hard for me to tell. T)r. Adams
went over him thoroughly, and he had a portion

of one vocal cord and a portion of the other, if I

remember correctly, and then there was a stenosis

or narrowing of the tube below that.

Q. How does it affect his ability to talk audibly ?

A. You have to be right near him to get it. A
great many times he has been in when he was unable

to talk as well as he does today. If he gets tired

using his voice, after he has been tallying very long,

his voice gets tired and gets so you can hardly un-

derstand him.

Q. To what extent has he lost his audi])lo voice?

A. I think he has lost 90% of it, 90% of his

audible voice. He has to talk in a whisper, which

is not so very good.

Q. Will he ever be in better condition than now ?

A. I think not.

Q. And why not, Doctor?

A. Because, ordinarily, if you are going to get

a return to par you get it within a year's time

—
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between, from a period of three months, l)ei2,*innin<i;

it at six months, a little better, and if yon don't s^et

a complete retnrn by a year yon never get it.

Mr. Abel : I think that is all. [86]

Mr. Marshall: Q. What etfeet wonld this have

upon his doing hard physical work snch as a long-

shoreman? I mean, not on the docks, on his ability

to speak, bnt this injnry to the throat, from the

standpoint of breathing?

A. His exertion, when he wants to talk he hasn't

enongh extra breath to make up for the exercise he

has. he can't do it. It is just too small, this passage.

Mr. Marshall: Mr. Child, have you any ques-

tions ?

Mr. Child: Nothing.

(The witness was excused.)

OTTO HUGO,

recalled as a witness, being previously sworn, re-

sumed the stand for

Further Cross-Examination

By Mr. Child:

Q. Now, fi-om the first of September on, do I

understand yon to say that you served as a fore-

man on specific ships?

Mr. Marshall: Individual ships.

A. February—July, I think it was.
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Mr. (^hild: Q. Oh, July?

A. Yes, Jime and July.

Q. And during that period you had Mr. Johnson

assist you?

A. Yes.

Q. Then your status was changed on July 1

—

June or July?

A. Yes. [37]

Q. And did you have a different title?

A. I don't know about the title. Nothing said.

He just told me to go around and take it easy for

a while.

Q. What did you do after July 1?

A. Not very much of anything, just go from

ship to ship.

Q. What do you do when you go from ship to

ship?

A. Well, ask the foreman what he wants. If I

knew more than he did about loading I would sug-

gest that.

Q. Did you find that you did know more than

they knew quite frequently?

A. No, because there is only three of them and

we have been working together for seventeen years

and we just about know each other's mind.

Q. They are not as thoroughly skilled in the

business as you are, are they?

A. I had to ask them to go to one side, the same

way, if there is something.



42 Ttvm Harbor etc. Co., et al.

(Testimony of Otto Hugo.)

Q. But they take instructions from you as to

the various things about handling these ships?

A. A few things, yes.

Q. You don't need the assistance of !Mr. John-

son at this time?

A. No.

Q. You are still employed in that capacity?

A. Yes. [38]

Q. There has nothing been hinted or suggested

about your emplo^nnent not continuing, has there?

A. Of that I haven't any idea. It just came onto

me out of a clear sky.

Q. How many ships a month have you been

superintending ?

A. Wliat?

Q. How many ships a month have your opera-

tions covered since July?

A. Six or eight, I guess; pretty slack.

Q. Six or eight a month?

A. Yes.

Q. Do you frequently have more than one ship

in port at one time?

A. Oh, yes, most always.

Q. Most always?

A. ^lost always.

Q. So tluit it is necessary for you to superin-

tend the loading of two or more ships at the same

time?

A. Yes.

Q. How do you travel from one ship to anotlier?

A. By automobile.
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Q. Do you use gear that belongs to the Twin

Harbors Stevedoring Company?

A. Yes.

Q. Whose job is it to inspect that gear and see

that it is [39] all right?

A. We have a gear man for that.

Q. Do you supervise the gear man?
A. He takes care of that. He has been there

for years.

Q. You never pay any attention to the gears

yourself ?

A. No, he has got all of that taken care of him-

self—him and his helper.

Q. Who buys the gear?

A. Mr. Hill—no, Mr. Owens.

Q. You have nothing to do with that ?

A. No.

Q. Do you have period of leisure between ships ?

A. Yes, quite a bit of leisure; too much nowa-

days.

Q. Vacations between?

A. Yes.

Q. What do you do on those days?

A. Well, I don't know; most anything.

Q. Stay .at home?

A. Either that or fool around the gear locker,

patching up our stowing machines or something to

that effect?

Q. That is not under the care of the gear man?
A. That is all under his care. I don't have to do

that, but I do it voluntarily.
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Q. So that you do have souie care of tlie gear

and the equipment? [40]

A. No, nothing whatever.

Q. Didn't you just say you put in those days?

A. Vohmtarily, I said. Tlie hist spell we liad

about a week ago, seven or eight days we had noth-

ing to do.

Q. Is your work entirely confined to (Irays

Harbor ?

A. And Willapa Harbor.

Q. You never go up to Tacoma or other points?

A. Oh, I made one trip up there. Mr. Hill told

nie to go to these various places and see how they

worked; if they worked any different than we did.

Q. So you were on a tour of inspection?

A. I didn't make very good on it because I had

to talk to these foremen on the ships and there was

too much noise, have to get them up alongside, and

they were all strangers to me.

Q. Is it true you are a very well-known man in

this line throughout the Northwest?

A. Grays Harbor.

Q. Throughout the Northwest; aren't yon well

known in Taccmia and Seattle?

A. Not well known; never was in Tacoma in

my life.

Q. Aren't you well known there? Don't you

know all the stevedores in this section of the state?

A. No, sir, I don't know a one on the Sound

outside of Mr. Stewart.
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Q. Besides Mr. Stewart. [41]

A. I know very few of the men that work there.

Q. What?

A. I know a few of the men that vv'ork on the

Sound—a very few.

Q. If it were true that a casual inquiry in

Seattle among the stevedores brought out the re-

sponse that you were a sort of super-foreman, better

than any other foreman, and the Daddy and the

boss of them all, how would you account for that?

Mr. Abel : I object to that as not cross examina-

tion.

A. I wouldn't accoimt for it. I used to be a

crackerjack here in Grays Harbor.

Mr. Child: Aren't you a crackerjack in Grays

Harbor now?

A. I was.

Q. Aren't you now?

A. I was, I am not now.

Mr. Abel : Just answer the question.

A. I was. I am not now.

Mr. Child: Q. Don't you know more about

loading ships than any man in Grays Harbor today ?

A. No.

Q. Don't you know as much as anybody does?

A. I know my job, is about all.

Q. How many men in Grays Harbor are there

whom you would recognize as your superior?

A. I could recognize quite a few as my equal.
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Q. Who are they? [42]

A. You want their names'?

Q. Yes.

A. Billy Dean, Fred Hedin, and lot's see

—

Rosenthal and another fellow I can't think of his

name—Al Johnson is one, and Emil Hess. That is

all there is left here now.

Q. Who do these men work for?

A. Delanty and the Twin Harbor, both.

Q. How much are they paid?

A. I haven't the slightest idea.

Q. Are you sure of that?

A. Yes.

Q. Didn't you ever talk to them?

A. I know our foremen, what they are paid.

Q. How much is he paid?

A. $250 and overtime.

Q. Isn't there any foreman in Grays Harbor

that is paid as much as you are?

A. I don't believe so.

Q. You don't believe so?

A. No.

Q. Why are you the highest-paid man in Grays

Harbor?

A. I am the oldest in the employ.

Q. You are not paid because of your superioi'

ability?

A. I don't think so.

Q. You don't think so? [43]

A. Certainlv.
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Q. Do you know of some men who are paid

$325 a month that are not earning it? You can't

think of any?

A. That is a pretty funny way you are putting

it. Explain what you mean.

Q. I want to ask you how many men in your

acquaintance are paid $325 a month and are not

earning it?

A. Well, I can tell yoTi what the man—not $325,

but I can tell you men that get $95 and $105 that

don't earn it.

Q. But you can't think of any that get $325

without earning it?

A. No.

Q. Are Frank Hill and Dan Hill quite noted

for their philanthropy?

A. As far as I am concerned they certainly are,

Mr. Frank Hill.

Q. What philanthropy does he engage in?

A. He certainly did me well when I was laid up.

Q. What did he do for you while you were laid

up?

A. Took care of my wife, what she wanted ; any-

thing she needed, she got it.

Q. How much did she get?

A. I couldn't say offhand.

Q. Do they carry on their philanthropy in any

other way, to your knowledge? [44]

A. It is not for me to say because I don't know.

Q. You said a while ago
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A. (Interrupting) Suppose I had lost my leg,

and I came back and got the same job from them,

the leg would still be gone, wouldn't if?

Q. Well, that is something that I

A. It would still be gone, wouldn't it? I come

back with my voice gone; I got the same job back.

The voice is still gone, isn't it?

Q. Yes, we are not complaining about your voice.

I am trying to get at what you draw your pay for.

A. There is only one way you can find out, and

that is you will have to ask Mr. Frank Hill.

Q. Did you ever work for Delanty?

A. Yes.

Q. When did you work for him ?

A. After I worked for Mr. Peasley, when I was

a young fellow.

Q. What kind of work did you do?

A. I was loading nothing but sailing ships.

Q. When did 3^ou work for him ?

A. That is pretty hard to tell but it was a few

years.

Q. A few years?

A. I was coming up then as boss. I would have

Ix'eii the next boss, but I went to sea then. [45]

Q. Did you work as foreman for them?

A. Duriiiti tliose days I was the same as a fore-

man, just one liatcli to load.

Q. What did .you ^i'\ paid then?

A. Well, the general

—
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Q. (Interrupting How nnicli did you earn

while 3"ou were there; what were your average earn-

ings ?

A. Fifty cents an hour or sixty cents an hour

in those days.

Q. How did your earnings compare with other

men in those days'?

A. Well, in them days we had five or six schoon-

ers in at a time.

Q. How did you]' earnings compare with other

men, other foremen?

A. About a stand-off.

Q. Weren't you paid more then than the other

men got?

A. No, there was four or tive ahead of me then

in them days.

Q. Don't you think Mr. Delanty would hire you

very readily now?

A. Not a chance.

Q. Did you ever ask himf

A. I did about twelve years ago one time. That

was a long time ago. [46]

Mr. Marshall : Let me ask you if you understood

his question: If Delanty would hire you now?

A. Yes.

Mr. Child: Q. Would Mr. Delanty hire you

now if you applied to him for a place, would he

hire you as ship foreman, do you think?

A. No, I couldn't work as ship foreman.

Q. Why couldn't you?
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A. AVoll, I ('(.uldirt talk to them, tell them to

do aiiythini^'.

Q. Well, Mr. Hill is very glad to hire you at

more than the average salary in spite of your voice.

It seems to me there must be a reason for it ?

A. I have been there for a good many years,

you know.

Q. What?
A. I have been there for a good many years and

done a lot of hard Avork.

Q. Doesn't that support the theory that you are

a veiy good man?

A. I was pretty fair before I lost my voice, all

right.

Q. You were pretty fair then?

A. Before I lost my voice.

Q. Weren't you an exceptionally good man?

A. Well—I don't like—that is patting myself

on the back. I couldn't say that. That is for some-

body else to say.

Q. Well, in your own mind didn't you consider

yourself a [47] fair man, better than the average

foreman ?

A. I don't think so.

Q. Think of that; think again.

A. Well, them days are past.

Q. How long have you been earning $325 a

month as foreman?

A. That was years ago when there was com-

paratively

—
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Q. (Internipting) What is that?

A. That is years ago when we used to cut each

other's throats.

Q. How k)ng have 3'ou been earning $325 a

month ?

A. 1 think it is four years. I can't say positively.

Q. Right through the depression period?

A. Xo. We was laid off during the depression.

Q. You were laid oif during the depression?

A. No, duiing the strike.

Q. You did pretty well through the depression,

the national depression, didn't you; continued to

draw your $325 a month?

A. The depression in 1929?

Q. It began, yes.

Mr. Marshall: What did you get from 1929 to

1933? Do you remember that?

A. I think it was $225 or $250.

Mr. Child: Q. Did you ever at any time have

a reduction in salary ? [48]

A. No.

Q. You have had steady increases?

A. Yes, been raised but they are little increases.

Q. You started at $150 or you started at $175;

you think in 1929 you were getting $225?

A. I believe that is right.

Q. When did you get the next raise?

A. Well, that is hard to tell. Superintendent^

—

had a superintendent by the name of Frank Lund.
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He used to give us those raises whenever he would

go and get drunk. That would come spasmodically.

Q. You had several of those raises over that

time ?

A. All $10 raises.

Q. And you got up to $325?

A. I got up to $300,

Q. When did you get up to $325"?

A. Well, that was—we had a superintendent by

the name of Frank Lund and Mr. Hill fired him,

and he gave me $325 then, and he gave everybody

a raise. They paid us his salary because he was

never on the job.

Q. You got a raise when Lmid left ?

A. Yes.

Q. When he was sober was he doing the same

work you are doing now?

A. He didn't do nothing. [49]

Q. He didn't do anything?

A. Dressed up and walking around; he used to

sign the checks. That is all he did.

Q. So they let him out and kept you, because

you were a })etter man?

A. No, this fehow went off and got drimk and

he was gone for two or three months and they

gave him two weeks' notice when he came back and

he was gone; they fired him.

Q. You are not a drinking man j^ourself ?

A. Oh, yes, once in a while.
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Q. But it does not interfere with your duties?

A. Never.

Q. Frank Lund has been gone for a year now?

A. Three or four years.

Q. Can't you fix it pretty definitely how long

you have been drawing your present salary?

A. Don can find out. I can't tell exactly.

Q. Have you ever tried to get other employment

—I mean before you were injured?

A. I am satisfied here.

Mr. Child : I think that is all.

Mr. Marshall : Any further questions, Mr. Abel ?

Mr. Abel: I don't think so.

(The witness was excused.)

[50]

ALGOT JOHNSON,

called as a witness, being first duly sworn, testified

as follows:

Direct Examination

By Mr. Marshall:

Q. Your name is Algot Johnson?

A. Yes.

Q. Do you know this claimant?

A. Yes.

Q. Have you worked with him?

A. I have worked with him for a long time.

Q. Do you remember, relatively, when Mr. Hugo
was hurt in December of 1935 ?

A. Yes.



54 Twin Harbor etc. Co., et al.

(Testimony of Algot Johnson.)

Q. Wliat kind of work were you doing then,

Mr. Johnson f

A. I was working- in the hold as a side rimiier.

Q. When did your work change? When were

you given any other duties than that?

A. After Mr. Hugo got hurt.

Q. Do you remember when?

A. Oh, i^retty hard to tell just when it was. I

think he was off for a year or more. Should have

been somewhere around December or January of

this \'eai-, that is December, 1936, or January, 1937.

Q. And what kind of work did you do then?

[51]

A. I was assisting him in his work.

Q. In what way did you assist him?

A. Wherever he had anything—he had charge

of a ship, of course, and naturally he couldn't talk

to make the men miderstand and I had to go down

in the hold and tell the men what to do; tell them

whatever he told them to.

Q. Were you familiar with the operation of that

company? Did the foremen on the other ships have

to have assistants like yourself?

A. No, they did not have to.

Q. And 1 gather from what you said now the

principal reason you were there in that capacity

was his inability to talk and give the orders?

A. That is it.

Q. What were you paid for that service for the

time you assisted Mr. Hugo?
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A. I was paid by the hour.

Q. Do you have any recollection of what }ou

earned per month?

A. Xo, I couldn't—if I was to say that I would

just have to guess at it. I was paid $1.20 an hour.

Q. From memory, can you give an idea about

what you earned, roughly, per month along about

the time you first started to help on this, for several

months ?

A. Oh, about $135 to $150. Maybe sometmies up

to $175. [52] Something like that. All depends on

the ships.

Q. How long did that w^ork continue? That is

the woi'k of your assisting Hugo, how long did that

continue ? Up to what date ? Do you remember that ?

A. I couldn't say the date, some time in the

latter part of Jmie or July.

Q. I think his testimony is he changed his work

in July. Did you keep on with him up to that time,

any change in work?

A. I did, yes.

Q. Did you assist him in just the same way on

all of the ships or just some of them?

A. Any time I was off I was always watli him.

Sometimes tlu^ ships come in too many at a time

and they had to put me on some other ship but he

always picked up somebody on the ship to help him.

Q. What other men would help him?

A. Any of the longshoremen could help him in

a pinch when I wasn't there.
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Mr. Abel : Q. Could he do the work of super-

intending and loading a ship without assistance?

A. No, I don't think so.

Q. Why not?

A. He couldn't do it satisfactorily. He could

in a way, but he couldn't do it satisfactorily to his

employer.

Q. Why not i [53]

A. Because he couldn't make himself mider-

stood.

Q. Why couldn't he make himself understood?

A. Why, if you were down in the hold, he

couldn't make himself understood without going

down there.

Q. You mean because of bis disability?

A. Yes, that is it. He has to go down in the

hold. I have seen him many times go down in the

hold and he would have to stop between decks,

coming up the ladder.

Mr. Marshall: Q. Wliy do you figure he did

that?

A. Because he couldn't breathe. Every time he

came up he would go like that (indicating)—losing

his breath.

Mr. Abel: Q. If he should lose his job with

the Twin Harbors Stevedoring Company do you

think he could get another job like that?

A. Not as foreman, he couldn't, unless they was

willing to give him an assistant with it.

Mr. Abel : I think that is all.
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Mr. Marshall: Mr. Child?

Mr. Child: Nothing.

(The witness was excused.)

Mr. Marshall : Any further testimony ?

Mr. Child : I would like to put Mr. Hill on.

Mr. Hill: Your Honor, I am not authorized to

speak for the stevedoring company, and I am not a

competent witness in the case.

Mr. Child : You have a great deal of knowledge

about this [54] man ?

Mr. Hill : All I can say would be to give my per-

sonal opinion, and my opinion would be biased in

three ways. I was not subpoenaed as a witness. I

just came here as an observer, as part of the

audience.

Mr. Child: AVell, can't we subpoena him as a

witness now?

Mr. Abel: Treat yourself as subpoenaed. They

can get out a subpoena. Come forward.

DAN P. HILL,

called as a witness, being first duly sworn, testified

as follows:

Direct Examination

By Mr. Child:

Q. What is your name?

A. Dan P. Hill.
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Q. Are you one of the owners of the Twin Har-

bors Stevedoring- Company?
A. Xo.

Q. An employe?

A. I am an employe; yes, sir.

Q. How long have you been an employe?

A. Fourteen years.

Q. And Mr. Otto Hugo has been employed dur-

ing that time, [55] fourteen years?

A. Yes, I think so. He was big man when I

came there in 1923.

Q. What do you mean by big man ?

A. He was the chief foreman.

Q. Did he get more money than the other fore-

men at that time?

A. Yes, sir.

Q. Has he always continued to get more money

than the other foremen?

A. Yes, sir.

Q. And his pay has been increased from time

to time?

A. Yes.

Q. Was his pay reduced at all during the de-

pression ?

A. I think his pay was the same, if T romombor.

Q. You can't remember at any time when his

pay was ever reduced from what it had ])een previ-

ously ?

A. The only time I remember he received a de-

crease of pay was during the last strike, for two or

three months.
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Q. Otherwise it has been a steady increase,

hasn't it?

A. Yes, sir.

Q. That is because he was making good on the

job, wasn't it?

A. Because he earned the money for the steve-

doring company.

Q. Isn't it true that he bears the reputation

of being [56] about the best man in his line in the

Grays Harbor district?

A. Yes, sir.

Q. Isn't it true that he is pretty well known in

other districts throughout the Northwest?

A. I doubt if any of them know him except by

reputation.

Q. He is not a drinking man, is he?

A. No, sir.

Q. And hasn't he very deep and thorough knowl-

edge of ships and loading ships? In other words,

isn't it true that his value to you is more for what

he has in his head than what he does wnth his hands

or his voice?

A. No. It takes bodily activity.

Q. But he is in good bodily condition, isn't he,

aside from his voice?

A. Except for his lungs.

Q. Some ditBculty in breathing?

A. Can't breathe.

Q. Yet he worked as a foreman from February

to July, with an assistant?

A. Yes.
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Q. You paid the assistant something like $175 a

month in addition?

A. In addition.

Q. So that the work that he was formerly doing

for $325 [57] cost you during those months about

$500?

A. I would judge that is correct.

Q. Well, why didn't you hire the other man
instead of Hugo?

A. We were always hoping for the be.^t and

—

that is all.

Mr. Marshall : Q. When you say yoTi wi^i'c hop-

ing for the best, you mean you thought his condi-

tion would improve?

A. Yes.

Mr. Child: Q. How al)out July 1, did you de-

cide that his condition was not going to improve?

A. I think that was the chief reason that his

work was changed.

Q. Then you made him a superintendent?

A. Yes, sir.

Q. Now he has general supervision over several

ships instead of immediate supervision over one?

A. Yes.

Q. Well, is he doing good work?

A. First-rate.

Q. Are you satisfied with his work?

A. I couldn't speak for the officers of the com-

pany.
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Q. Has there ever been any discussion about

letting him out?

A. I have heard no information of that kind.

Q. Is it true that he is still the best man in

Grays [58] Harbor for loading ships ?

A. He has the brains, but he hasn't the physique.

Q. He has the physique to be a superintendent,

hasn't he?

A. Well

Q. (Interrupting) He is holding up the work,

isn't he?

A. The truth is I don't know so much of his

work, so I don't know whether he is doing good

work or not.

Q. You just said there hadn't been anything said

about that ?

A. What?

Q. You just said there has been no talk of firing

him.

A. I have heard no information, sir.

Q. Have you a physique yourself that would en-

able you to do a foreman's work?

A. No, absolutely not.

Q. Then you are paid for brain work, aren't

you?

A. I am paid for what I know.

Q. Wasn't Mr. Hugo paid for what he knows?

A. No, he hasn't been paid that way.

Q. What is that?

A. No. I would say he was not.
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Q. AVhat are you paying him for now?

A. Well, I have no knowledge of why he is being

paid.

Q. Aren't you pretty close to the managers of

the company?

A. I hire nothing, no, sir. I am not consulted in

any way [59] nor do I consult them.

Mr. Child: I think that is all.

Mr. Marshall : Any further questions?

Mr. Abel : Just one or two questions.

Q. Has his ability to work been substantially

reduced by the injury to his larynx and vocal cords,

trachea ?

A. It is my opinion that there is no question

that his ability to work is materially different from

what it was before.

Q. Do you think you could get a job such as he

had at the time of the occurrence of the injury, if

he went out to get a jol) now, with some other

employer t

A. I think there would be no chance.

Q. Because of the injury that he suffered from?

A. 1 am afi-aid so.

Mr. Abel: That is all.

Recross Examination

Dy Mr. Child:

Q. Do you tliink that his ability as a superin-

tendent has Ix'cn decreased?

A. His what?
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Q. His ability as a superintendent has been de-

creased ?

A. Well, in my opinion when a man can't talk

it is veiy difficult to get along in any position.

Q. Don't you think he could get a job with other

employers? [60]

A. I don't know about that. The demand is very

slight.

Mr. Child: That is all.

Mr. Marshall: Q. What is your position with

the Twin Harbors Stevedoring Company?
A. Well, I take care of the insurance cases,

and with the taxation cases—all taxes.

Q. You are employed for that purpose?

A. Yes.

Q. You have nothing to do with the employment

of the employees of that company?

A. Not a thing.

Q. Or their discharge?

A. Not a thing.

Q. Have you any authority in that connection?

A. No.

(The witness was excused.)

Mr. Abel : Mr. Hugo desires to make one further

statement.
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OTTO HUGO,

recalled, beint;- previously sworn, testified as fol-

lows:

Direct Examination

By Mr. Abel

:

Q. What do you wish to add, Mr. Hugo, to what

you have already said?

A. Well, it is just about the superintendent's

job. We [61] haven't had a superintendent there

for four years, since the time I got the raise of

$25; we have never had any superintendent there

at all until just the first of June or July when they

put me in there for that kind of—to make it easy

for me, that is what I think. Never had any super-

intendent before since Captain Limd was fired three

or four years ago.

Q. Then you think you are holding your job at

the present time because of the valuable services

you rendered in the past, before your injury, do

you ?

A. That is the way it appears to me.

(The witness was excused.)

Mr. Marshall: Is that all, gentlemen? Anything

furtlior on either side?

Mr. Abel: That is all.

^Ir. Child: I would like to have this hearing con-

tinued. 1 don't think we lia\'e got to the bottom

of it.
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Mr. Marshall : You want to have a further hear-

ing some time later?

Mr. Child: Yes.

Mr. Marshall : All right.

Mr. Abel : What witnesses do you wish to get ?

Any particular subject that you wish to go into?

Mr. Child: Yes. I don't think it is necessary to

name them now. I have got several things on my
mind. [62]

Mr. Marshall : ] t is so ordered.

(Whereupon, at 2:30 o'clock P. M., the hearing

was adjourned.)

State of Washington,

County of King—ss.

I, A. E. Kane, do hereby certify that, pursuant

to and under the direction of the Deputy Compen-

sation Commissioner, I was present and took ver-

batim stenographic notes of the proceedings had

and testimony given at the above-entitled hearing;

that the foregoing, consisting of pages 1 to 49, both

inclusive, is a full, true and accurate transcript of

my stenographic notes so taken as above to the best

of my ability and skill.

A. E. KANE
Reporter.

[63]
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United States Employees' Compensation

Commission

Fourteenth Compensation District.

Case No. 27-501

In the matter of the claim for compensation under

the Longshoremen's and Harbor Workers' Com-

pensation Act.

OTTO HUGO,
Claimant,

against

TWIN HARBOR STEVEDORING AND TUG
COMPANY,

Employer,

FIREMAN'S FUND INSURANCE COMPANY,
Insurance Carrier.

TRANSCRIPT OF TESTIMONY AT HEARING

Pursuant to notice, tliis matter was heard before

Wm. A. Marshall, Deputy Connnissioner, United

States Employee's Compensation Commission, at

Aberdeen, Washington, on the 12th day of Novem-

ber, ]937.

Appearances

:

W. H. ABEL, Esq.,

ap])earing foi* the Claimant.

BOGLE, BOGLE & GATES
By W. T. BEEKS, Esq.,

appearing for Employer and

Insurance Carrier. [65]
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PROCEEDINGS

Mr. Marshall : You may proceed, gentlemen.

Mr. Abel : I will call Mr. Phillipi.

C. A. PHILLIPI,

was called as a witness for and on behalf of the

Claimant, being first duly sworn, testified as follows

:

Direct Examination

By Mr. Abel

:

Q. What is your name ?

A. C. A. Phillipi.

Q. Where do you live ?

A. Aberdeen.

Q. Street address?

A. 400 Myrtle.

Q. What is your occupation ?

A. I am dispatcher for the Longshoremen's

Union.

Q. Where?

A. In Aberdeen.

Q. How long have you held that position?

A. Well, intermittently, about a year and a half.

Q. And before that what was your occupation?

A. Longshoring.

Q. For how long?

A. Four years. [67]

Q. Do you know Otto Hugo ?

A. Yes, sir.

Q. How long have you known him ?
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A. Well, for about eight or nine years—nine

years.

Q. Then yon knew him before he suffered a ])er-

sonal injury to his throat?

A. Yes, sir.

Q. What can yon say as to whether his voice is

affected by the said injury to his throat?

A. Well, I took orders by phone from the steve-

doring companies for all the ships that came in and

gave orders for crews, and

Mr. Beeks: I do not think there is any di.-pnte

about that.

A. (Resumed) Very well. I know one particular

instance where I had verified the order he had given

by calling the superintendent ; that is, he called me

and I verified the order. He might have sent two

gangs to a different mill than they were supposed

to go.

Q. Has there been any serious impairment of his

voice—to the use of his voice since the injury?

A. As far as I know, yes, there has.

Q. You had knowledge. Do you know whether

there is or not ?

A. Yes. [68]

Q. To what extent? Has the disability of his

voice been reduced by the injury, that you can say ?

A. Well, I couldn't say definitely; but then it

has been quite a bit, because he hardly talks above

a whisper. You can verify that by some of the long-
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shoremen that work aronnd here. Yon know, he had

a pretty good voice previons to that. He conld be

heard plainly all over the ship. In fact, he was

heard.

Mr. Abel : I think that is all.

Mr. Beeks : I have no questions.

(The mtness was excused.)

FRANK A. HILL,

called as a witness for and on behalf of the Em-
ployer and Insurance Carrier, being first duly

sworn, testified as follows

:

Direct Examination

By Mr. Beeks:

Q. Will you state your full name, Mr. Hill?

A. Frank A. Hill.

Q. Where do you reside, Mr. Hill?

A. Aberdeen, Washington.

Q. How long have you resided in Aberdeen?

A. Since 1922.

Q. What is your occupation, Mr. Hill?

A. Manager of the Twin Harbor Stevedoring

and Tug [69] Company.

Q. The Twin Harbor Stevedoring and Tug Com-
pany?

A. Yes.
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Q. Is that a corporation?

A. Yes, sir.

Q. A A¥ashing"t<)n corporation?

A. A Wasliington corporation
;
yes, sir.

Q. How long has that corporation been in ex-

istence ?

A. June 16, 1922.

Q. Have you been connected with it since its

organization "I

A. Yes, sir.

Q. What relation do you l)eai- to that corpora-

tion ?

A. Vice-President and General Manager.

Q. How long have you been such?

A. Since its begimiing.

Q. What is the principal business of the Twin

Harbor Stevedoring and Tug Company?

A. Loading and unloading ships.

Q. As a contract stevedore?

A. Yes, sir.

Q. How long has that corporation been so en-

gaged?

A. Since June 16, 1922.

Q. Shice its origin?

A. Yes. [70]

Q. By contract stevedoring, what do you mean,

specifically, Mr. Hill?

A. Contract by the unit.

Q. A certain ship's cargo ar so much per ton?

A. So much per foot.
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Q. So much per thousand feet?

A. So much per unit for loading or discharging,

usually.

Q. And your profit, of course, on a contract of

that kind, is the difference between the contract

price and what it costs to load or discharge"?

A. Yes, sir.

Q. Now, }'our opei'ations since the organization

of your company have been quite extensive, have

they not %

A. Extensive as far as Grays Harbor is con-

cerned.

Q. How long has Otto Hugo been in the employ

of the Twin Harbor Stevedoring and Tug Com-
pany %

A. Since the beginning of the company,

Q. In what capacity did he originally join the

company ?

A. He joined first as an ordinary longshoreman.

Q. What had his occupation been prior to his

joining your company?

A. I do not know.

Q. You don't know? [71]

A. No.

Q- I understand that he is a master mariner.

Did you know that?

A. I am not familiar with that; I do not know
whether he is or not.

Q. Has he occupied positions, to your knowl-

edge, as chief officer of various vessels?
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A. Not to my knowledge.

Q. Are yon familiar with that?

A. Not to my know'ledge.

Q. Yon say he originally joined yonr employ

as a longshoreman. That was in the days, of course,

when they did not hire from the hall ; that is, you

had your own employees'?

A. We hired ourselves.

Q. You hilled yourselves?

A. Yes.

Q. How long did he remain in your employ as a

longshoreman ?

A. A very short time. A matter of two weeks.

Q. Two weeks?

A. Two or three weeks. It was a short time.

Q. What position did he then oceupy with your

company ?

A. As a foreman [72]

Q. A stevedore foreman ?

A. A stevedore foreman.

Q. At the time he was promoted to a stevedore

foreman, did }'0u have other stevedore foremen in

yoTU' employ?

A. He was the fiist one we engaged.

Q. Now, do you recall what his salary or wages

were when he originally commenced with your com-

pany ?

A. Oh, J imagine—1 don't know for sui'e. I

imagine a little better than $200 a month.
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Q. Did he work on an hourly or monthly basis %

A. No, on a monthly basis. He began on a

monthly basis.

Q. Now, did you have in your employ at that

time, or prior to the time that he was promoted to

a stevedore foreman, a superintendent of opera-

tions ?

A. Yes, sir.

Q. Who was that?

A. Captain Lund—H. C. Lund.

Q. And then when Mr. Hugo was promoted to

stevedore foreman, you had a superintendent and a

stevedore foreman *?

A. Yes, sir.

Q. Was Mr. Hugo promoted to stevedore fore-

man to fill a vacancy that had theretofore existed,

or a new job had been created'?

A. Well, we did not have a foreman. We just

started [73] it.

Q. What were his duties as stevedore foreman

when he was first promoted to that position?

A. To first hire longshoremen to w^ork a par-

ticular ship. After they were engaged, to superin-

tend the operations of that particular ship ; that is,

to get the most efficient loading operations.

Q. Of course, the natural result of that was to

operate more efficiently. Do you mean to obtain

more profit?

A. That is right; yes, sir.

Q. Why was Mr. Hugo chosen as your stevedore

foreman ?
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A. We considered him the best material avail-

able at that time.

Q. In other words, you thought he was more

efficient than anyone else you knew of to load and

discharge ships

^

A. To manage the operations which I have just

recounted.

Q. Yes. In other words, as a superintendent

or for supervision?

A. Yes.

Q. You felt that your company would be in posi-

tion to earn more protit than with someone else

not available?

A. We considered him the best available man
at that time; yes, sir. [74]

Q. Was he given an increase in pay?

A. As time has gone on he has; yes, sir.

Q. When he was promoted tirst to stevedore

foreman, what was the wage at that time of these

men?

A. I think it was 80^ an hour, which was occa-

sional labor. He had an assured monthly income,

and sometimes if they worked over-time, the fore-

man's pay did not vary very much from the—on a

particular job, from the longshoremen on that job;

but so much a month as pay was an assured factor.

It would be more than the yearly pay of the long-

shoremen.

Q. Of course, prior to his being promoted to

stevedore foreman, he had an assured monthly in-

come, did he not?

A. I don't know as to that.
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By Mr. Marshall:

Q. Right thei'e, now. Your testimony was that

he worked as longshoreman first?

A. Yes, sir.

Q. And his earnings will vary according to the

amomit of work .''

A. Yes, sir.

Mr. Beeks: I misunderstood his testimony.

By Mr. Beeks:

Q. I understood you to say that when he was

originally employed, he was on a monthly basis.

[75]

A. No.

Q. Well, then, just so I can straighten matters

out here. His salary was around $200 a month when

he became foreman?

A. Yes, sir.

Q. How long did he remain in your employ as a

stevedore foreman?

A. Until about the middle of July of this year.

Q. Of this year?

A. Yes.

Q. Now, during the course of about fifteen years,

I take it, he has been in your employ as a stevedore

foreman, and you have employed other stevedore

foremen ?

A. Yes, sir.

Q. Do you know how many ?

A. Oh, various foremen, from six to eight.
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Q. Do you mean that during all that time you

have hired six or eight, or do you mean that you

had in your employ at one time six or eight?

A. At one time we had—at one particular time,

just for an occasional time as many as fifteen; but

for a time we used, or used, for a considerable time

six or eight men by the month.

Q. That would be your average during the period

they were in ycMir regular employ as stevedore

foremen. [76]

A. Not as an average over the period.

Q. Not as an average ?

A. No.

Q. Do you recall how long a time it was after

Mr. Otto Hugo was promoted to stevedore foreman

before you employed some other individual as steve-

dore foreman?

A. Oh, I do not think it was much more than

a month.

Q. As your business has grown, I take it you

have had other men?

A. Yes, as we had more ships, we had to have

more.

Q. How long was Mr. Lund in your employ as a

superintendent ?

A. Until June 15, 1933.

Q. June 15, 1933?

A. Yes.

Q. Did 3'ou thereafter have a superintendent of

operations ?

A. No, sir.
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Q. Was that a retrenchment as a result of the

depression ?

A. Yes. Business fell off, and we didn't have

the need for them that we had before, because we

had old longtime experienced foremen on the jobs.

Q. Now, Mr. Hill, describe, if you can, the differ-

ence between the duties of the superintendent who,

I take it, was [77] Mr. Lund, up to 1933, and the

stevedore foreman?

A. Well, the stevedore foreman is the man that

comes in contact with the longshoremen. He is the

man that engaged the longshoremen until 1934, when

the new system was established by arbitration. After

the men, the niost capable man was chosen for the

work on the ship; then the foreman distributed

them through the ship to get the most efficient

organization, to see that they had safe working

conditions, to see that the gear was adequate and in

sufficient amoimt, and to oversee the general opera-

tions, to see that they were working most efficiently

and the cargo stowed in accordance with the wishes

of the Chief Officer, or the Master, or whoever was

in charge of his ship—that is the foreman.

Q. That is a foreman on a specific ship or on a

specific job?

A. The superintendent is the man that at that

time designed the cargo and saw to it that it was

constructed and made available for the shi]). The

next work was to see that the foreman w^as engaged,

or placed, for that particular ship and have general
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supervision of the work to see that the work was

carried on in a seamanlike manner and to the satis-

faction of all concerned.

Q. I suppose the foreman—the superintendent,

rather, took the foreman off the various vessels, if

there were more than one vessel in the harhor that

you were working at that [78] time ?

A. That is right.

Q. But this was, of course, under your direction

and supervision, too?

A. Under my general supervision.

Q. Now, suppose, Mr. Hill, during this period

that there was more than one vessel in the harbor

which you were either loading or discharging, how

did you determine which foreman would take which

ships ?

A. First, by the type of work that was to be ])er-

formed and, second, take into consideration that

the work w^as distributed among the various monthly

foremen that we had, fo that one foreman didn't

have more than his portion of the work.

Q. Well, suppose that some particular types of

ships were more difficult to load or discharge and

make a profit on—there are some that are more

difficult to make a profit on than others, is that a

fact?

A. There are some that are more difficult to

work, heavier work.

Q. And did you or did you not on such a ship

endeavor to choose your most efficient foreman?
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A. We tried to choose the most efficient foreman

for the particnlar ty|)e of work that was in hand,

yes.

Q. Whom did yon consider during this period

was yonr [79] most efficient foreman %

A. Mr. Hngo.

Q. And for what reason, Mr. Hill ?

A. The fact that he had sonncl jndgment of the

men to get the right man, and the men liked to work

with him, because he knew how to accomplish the

most with the least effort.

Q. Because of his particular abilities along those

lines, he was able to load and discharge a vessel at

the least cost than somebody else woidd be*?

A. It would depend. Some ships would cost more

than other ships; but as a general rule, he was the

most efficient.

Q. Did you ever make any study or keep any

record of your per unit cost of loading and dis-

charging as between the different foremen?

A. Oh, not very much, no, because conditions

change so that you can't. There are different types

of jobs and different cargo that has to be loaded.

Q. Did you ever make any study or keep any

record of it as to a particular vessel with a similar

cargo as between the different foremen?

A. Only in a general way.

Q. Well, what were your conclusions, or what

are the results of that general study? [80]

A. As stated, that Mr. Hugo was the most effi-

cient foreman.



80 Twin Ilarhor etc. Co., et al.

(Testimony of Frank A. Hill.)

Q. Now, yon have testified that in 1933 you did

away with the services of the superintendent of

operations. Now, thereafter, how did you o})erate

in the loading or discharging of vessels'?

A. Direct contact with the office—our office force

with the foreman.

Q. I am asking you about during this period that

you had a su])erintendent and there were two or

more vessels in the harbor at one time, it would be

the superintendent's duty, I take it, to supervise the

loading or discharging of all of those vessels'?

A. That is right.

Q. In other words, he Avas not passed from ves-

sel to vessel to see how things were going on?

A. No, sir.

Q. He made suggestions, I suppose?

A. Yes, sir.

Q. Now, do you mean to say that after the

superintendent was through, or went away, that

you took over the direct supervision yourself?

A. With our assistance from the office.

Q. Other employees in the office ?

A. Yes. [81]

Q. Now, was Mr. Lund a capable superintendent ?

Mr. Abel: I object to that upon the ground that

it is immaterial. Tt has no relation to our inquiry

here.

Mr. Beeks: I think it will have.

Mr. Marshall : I do not see where it has. We
usually give a rather wide latitude. I have not at-
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teinpt(Hl to restrict you in any way. We want to get

all the evidence, as I understand, in the hearing.

Mr. Abel: Well, if your Honor

Mr. Marshall: (Interrupting) We do not want

to go into anything that was covered in the other

hearing, do we?

Mr. Abel : I think not.

Mr. Marshall : All right. Go ahead.

Mr. Beeks: Mr. Reporter, will you read the

question ?

(The question referred to was read by the re-

porter.)

A. He was for a considerable })eriod of time.

By Mr. Beeks

:

Q. Well, up to what time, Mr. Hill?

A. From 1922 until about 1927.

Q. What happened thereafter?

A. Just the general efficiency declined.

Q. Was that one of the factors that you should

take [82] into consideration in doing away with his

services ?

A. After we became better organized, the fore-

man had been with us for a considerable period

—

during that period, and his services were no longer

of any value.

Q. Now, what, just approximately—I do not

know how you designate it, but did you pay your

superintendent. Captain Lund, $200 a month too?

Mr. Abel: That is objected to as immaterial.
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Mr. Beeks: Oh, I think, if your Honor please,

that all this is relevant, and has a bearing on the

issues involved in this hearing.

Mr. Marshall: The objection will be noted. Go

ahead.

A. He was getting $275 a month at the time that

his services were dispensed with.

By Mr. Beeks

:

Q. Do you know what his salary had been pre-

viously?

A. Well,

Q. (Interrupting) Had it been a constant sal-

ary or had it decreased or increased ?

A. It had increased slightly, ])robably from

about $225 to $275.

Q. During this period of 15 years'?

A. Yes.

Q. But it had never been decreased? [83]

A. No.

Q. Up until the time his services were termi-

nated ?

A. No.

Q. Now, what wage increases, if any, or salary

increases, did Mr. Hugo receive while he was in

your employ?

A. He was increased up to $325 a month.

Q. Do you have the dates of the increases that

were given to him?

A. Not during all that time, no. In 1930, he was

getting $300 a month.
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Q. In 1930 did you say he was gettincr $325 a

month ?

A. He was getting $325—let us see (the witness

referring to some papers).

Q. How much was he getting at the time he

received this injury?

A. (The witness referring to some papers) Well,

—his w^ages, up until 1935, increased to $300 a

month.

Q. And from that period on, your basic w^age of

$300 was maintained, was it?

A. There was a strike about that time. Some

months no wages w^re paid at all, so that the yearly

wage, when it was taken into consideration in 1936,

he received $1290, a little better than $100 a month.

Q, That was what year?

A. 1936. [84]

Q. And that was the year of his injury?

A. The year following the injury, yes.

Q. Or following the injury?

A. Yes, sir.

Q. Up until the time of his injury, he had a basic

wage of $300 a month?

A. $250 and $275 and $300 a month.

Q. And that was each and every month?

A. The employment was fairly steady, very

steady up mitil the end of 1935.

Q. Now, I take it that subsequent to the first

maritime strike, which was in the summer of 1934,

that your method of operations changed somewhat?
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A. Well, the method changed in regard to the

selection of the men.

Q. That was the only respect, was it ?

A. Yes.

Q. In other words, subsequent to that time, you

had to take only the men that were sent to you?

A. Yes. Since that time we took the men that

were dispatched to us.

Q. Did that make any difference in the duties of

your stevedore foreman ?

A. It relieved him of that one piece of work,

selecting the men. [85]

Q. Well, didn't it do this, too, Mr. Hill, didn't

it make it more of a problem on behalf of your com-

pany to make a profit ?

A. Oh, it became more difficult all the time.

Q. And that required greater supervision?

A. Yes.

Q. And more constant supervision?

A. Yes.

Q. And that meant greater supervision and more

emphasis or more attention in regard to the stow-

ago and discharge?

A. Yes.

Q, Well, during this period and immediately

prior to the injury which Mr. Hugo suffered, I wish

you would describe in more or less detail just

exactly what his duties were ; that is, from the time

that you knew that you had a ship to load or dis-

charge until that job was completed prior to 1934?
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A. Repeating what I have already given

Q. (Interrupting) I am concerned principally

with the period subsequent to the first maritime

strike and prior to the injury that Mr. Hugo

received.

A. He would advise the hall, or the dispatcher

of the longshoi'emen, tlie number of gangs that we

needed for a particular piece of work, or a ])ar-

ticular ship, and he vrould then see that his gear

was made available and ready for the ship at the

time the ship w^ould arrive. He had su])ervision

[86] of tying up the ship and making the ship I'eady

to receive cargo.

Q. Well, nov% when you speak of supervision of

the tying up of the ship, do you mean someone

down there to take the lines under the direction of

the mate or the Master from the bridge and placing

the ship at its place on the dock ?

A. Yes, sir.

Q. Well, now, will you just go ahead now, Mr.

Hill. I am sorry I interrupted you.

A. And after the ship was made ready to receive

cargo and the men were dispatched to the ship and

had arrived at the ship, then he had general super-

vision of the men to see that the work was safely

done and as raj^idly and efficiently as possible.

Q. Until the loading or discharging was com-

pleted'?

A. Until the loading or discharging was com-

pleted
;
yes, sir.
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Q. Now, during that general supervision, what

manual acts would he do or would he perform?

A. He would go up and down the holds of tlie

ship and to the deck several times.

Q. Every half day or so?

A. Until it was loaded; he would go into each

hatch.

Q. Each hatch on the ship ?

A. Yes, and he would watch continuously from

the deck [87] of the ship the operations down below.

He would call and direct the men as to their opera-

tions.

By Mr. Marshall

:

Q. Right there, Mr. Plill, in going down into the

hatch and the lower holds of the vessel, that would

require climbing ladders ?

A. Yes, sir.

By Mr. Beeks:

Q. Then he would go from various parts of the

ship, and with his superior knowledge that he had

gained over a period of years, he would be looking

to see whether the work was being perfonned effi-

ciently or not?

A. That is right.

Q. And if it was not, what would be do?

A. Correct it.

Q. Well, now, subsequent to the injury which he

received—])y the way, do you recall the date of that

injury?

A. December 5, 1935.
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Q. Did he perform the services of a stevedore

foreman

By Mr. Marshall

:

Q. (Interrupting) That should be December 2,

should it not %

A. December 2, yes. Excuse me. It should be

December 2, 1935.

Mr. Beeks: Mr. Reporter, will you read the

questionless]

(The question referred to was read by the re-

porter.)

A. Yes, sir.

Q. For what period of time?

A. Well, after he recovered sufficiently to attempt

to resume work, which, as I remember it now, was

about the middle of 1936, although he has been off

several times since that; but from the time he first

attempted to go to work intermittently, at that par-

ticular time as a foreman until July—the middle

of July of this year.

Q, Now, subsequent to his injury, what part of

his former duties as a stevedore foreman was he

not able to perform, if any?

A. His efficiency.

Q. No, that was not my question as to his effi-

ciency, Mr. Hill. If you will just tell us what duties

he was not able to perform.

A. Well, he can't call out to his men and direct

them. He has to go and point and show them the
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actual work to ])e done, and if he sees a danger-

ous ])iacti('(' eui^aged in, he cannot—well, he can-

not have it stopped inunediately.

Q. Because of his inability to call to the men*?

A. Inability to call to his men.

Q. Well, now, during all of this period prior

to his injury and during the course of longshoring

or stevedoring operations, it has always been most

difficult to speak and [89] be heard on a vessel,

has it not?

A. Not particularly so, no.

Q. Hasn't there always been more or less noise

in the operation on these vessels?

A. No, not when you are in the hold; that is,

not when you are in the low^er hold. When you

are in a certain place, they are all watching. He
would be climbing up here and telling them (the

witness illustrating). He can't talk and say, for

instance, "Put that block up there in a certain posi-

tion." He could tell them much more quickly and

much more efficiently if he could do it by telling

them.

Q. Well, as a matter of fact, Mr. Hill, on some

vessels, because of that noise that exists during the

progress of the operations, don't they develop sig-

nals for specific things ?

A. The hatch tender.

Q. For the hatch tender if

A. The hatch tender and the dri\er and the

side rumiers.
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Mr. Marshall: I think that in the former testi-

mony it was testified that the signals covered only

certain lines of operations.

The Witness: The side rimner must talk, and

the men call out to the hatch tender. The hatch

tender must call out too.

By Mr. Beeks:

Q. But there is his inability to speak loudly and

mal^e [90] himself heard, his general skill and

knoAvledge of stevedoring is just the same as it was

before, isn't that right?

A. I do not think his general knowledge has

been impaired, no.

Q. Well, his knowledge was his chief asset as

a stevedore foreman, was it not?

A. Coupled with other abilities. His other abili-

ties without knowledge, would not be of any value;

but his sight and his seeing and his speech were a

very essential part of his knowledge.

Q. Let me ask you this: subsequent to his in-

jur}% did you continue to pay him the same wage

that 3"ou had before, the same basic wage?

A. In 1936?

Q. Yes.

A. No, l)eginning in 1937, we have.

Q. What was the difference between the basic

wage that was paid him at the time of his injury

and that which he received subsequent to 1936?
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A. We had interruptions in 1936 by strikes, and

also liis work was impaired l)y not l)ein<>' able to

woi'k.

Q. J do not mean the total wage for the year; I

mean the basic wage ?

A. Well, during 1936, there wasn't any basic

wage. We paid the boys in 1936, to try to get along

and keep up [91] their expenses.

Q. Of course, keep the organization together so

that they would not drift away, and there was a

prolonged maritime strike during that period, was

there not?

A. Yes, sir.

Q. How much time during the year of 1936 did

Mr. Hugo put in as a stevedore foreman?

A. Well, off and on—it was not continual, be-

cause work was not too heavy and it fell off during

the latter part of the year; but 1 would just say

ofthand, without looking it up in detail

Q. Just approximately.

A. That was about half of the time.

Q. About half of the time?

A. Yes.

Q. Wer(^ tlie general results of his supervision

as satisfactory as they had been previously?

A. No, the}' were not.

Q. In what respect, Mr. Hill?

A. Because he could not accomplish the work as

rapidly as he accomplished it before, and it took

time to go down a particular hatch and take hold
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of a particular man and direct him, while before he

could call out and direct him; that is, he could call

out and direct the whole group so that while he was

directing- the work in one particular part of the

ship, [92] the rest of the ship suffered.

Q. Well, do you mean by that that instead of

calling from the hatch and telling a man to do a

certain thing, that he would have to go down there

in person?

A. Yes.

Q. Are you able to give us anything in dollars

and cents that would illustrate the impaired effi-

ciency ?

A. No, just declined efficiency. It is very diffi-

cult to measure it in dollars and cents over a

period of that kind.

Q. You had, during this period, to send someone

with him, didn't you, to do the manual act of

speaking ?

A. We found it more practical to have an ex-

perienced man and an inexperienced foreman go

together; that is, a foreman that we were endeavor-

ing to educate.

Q. Was it an inexperienced foreman that you

were endeavoring to educate who accompanied Mr.

Hugo ?

A. Yes.

Q. Well, you did consider his services and his

general knowledge sufficiently valuable to you to

go to this extra expense, having someone to do the
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actual act of speaking under operating conditions'?

A. J>ecaupp of the meritorious work that he had

performed, I did not think it incumbent upon the

company to dismiss him on account of his impair-

ment at that time.

Q. Now, whim was it that he was promoted to

tlie position [93] of superintendent?

A. Ii(^ took the position of superintendent in

July, about the middle of July, of this year.

Q. Of this year?

A. Yes, sir.

Q. And how did his duties as general suj)erin-

tendent vary from the duties that he had previously

performed as stevedore foreman?

A. Well, he does not have the same contact with

the longshoremen that he had before. That detail is

left to the foreman on that particular work.

Q. Well, he has supervision of all your opera-

tions now, doesn't he?

A. He looks aftei' the foremen and goes from

ship to ship to see that everything is going all right

and also to see if he has any suggestions to make.

i^. Does hv do the same type of work that your

superintendent did?

A. No, hardl\', because we are organized now.

The former superintendent had to organize the

whole working force. We have the same foremen

now that we have had since 1922. They are familiar

with our operations and the way that we like to

have them performed.
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Q. Mr. Hill, I wish you would describe as nearly

as you can in detail just what duties; that is, just

the continuous [94] duties, as the superintendent of

your operations in the course of a week or so, as the

case may be ?

A. Well, he gives suggestions as to the improve-

ment, if any, of the gear, and he watches the safety

of the gear, and if he discovers that any of the gear

is unsafe, he sees that new gear is replaced, and

then he goes from ship to ship and walks over the

ship to see if he has any particular suggestions to

give to the foreman.

Q. For instance, when you have a number of

ships in the harbor, he supervises the loading or

discharging of all of them in a general way ?

A. In a genei'al way, and if he sees anything

going not as it should be, or if he has any particular

suggestions to make, he will tell the foreman, and

make these suggestions to me.

Q. Now, the first six months of the present year

have been exceedingly good months in the stevedor-

ing busmess, have they not!

A. No.

Q. Subsequent to the conclusion of the strike?

A. We had very good months of this year.

Q. And they were operating prior to July,

weren't they? They were good months prior to July,

weren't they?

A. No, not prior to July—August and Septem-

ber were very good months. June and July, August
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and S('i)t('m])er, about [95] four months have been

very good months.

Q. Considerably better than you had had in

quite a period of time?

A. Why, when things were tied up because of

the strike, we didn't have anything.

Q. Now, Mr. Hugo's knowledge and skill in the

stevedoring business have been of considerable value

to you as a superintendent, haven't they?

A. They have been of some value, certainly.

Q. When he took over the job as superintendent,

he received an increased emolument, didn't he?

A. We gave him $25 a month extra.

Q. And that was the highest salary he had ever

received while in your organization?

A. Yes.

Q. And he has been able to fill that new job

very satisfactorily, hasn't he?

A. Well, I hate to go on record. If you are going

to force me to go on record. I am reluctant to do

that. I have gone into this question quite thoroughly

with you, and I have—you have put me in an em-

barrassing position ; you have put me on the spot.

However, I will go ahead now. Mr. Hugo has been

wnth us, and I have been reluctant to dismiss him.

We haven't any need for a superintendent at this

time any more than we need a lot of extra super-

fluous things; but his [96] ability as a foreman had

diminished to the point where we had to get some-
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one else to do that work, so that we have created

this other position in recognition of his long service

with us.

Q. Of course, just at the present time general

economic conditions are very bad, aren't they?

A. I would say so, yes.

Q. Since the downward swing of business in

recent months and because of the war in the Orient,

it has been very small compared to what it had been

previously, isn't that right?

A. That is right.

Q. So that the principal reason for your not

having any use for him is because of those condi-

tions ?

A. No, those were not the principal reasons, be-

cause during the time when we had a big business,

M'e did not have any superintendent, and we got

along just as well, or better.

Q. Right at the present time you are not doing

very much business?

A. Of course, when we haven't any business, we

don't need anybody.

Q. Of course not:

A. Certainly.

Mr. Beeks : I think that is all.

Mr. Abel : I think that is all. [97]

The Witness: I have to be fair in this matter,

and I have presented it in as fair a manner as I

knew.
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Cross Examination

By Mr. Abel:

Q. Do yon think that with his vocal disability

and his breathing impediment that he conld get

another job?

Mr. Beeks: I am objecting to that, Mr. Abel, for

the reason that I do not think there has been any

testimony abont that in this case; that is, any

breathing impediment.

Mr. Marshall : Oh, yes, there has.

Mr. Beeks: From this witness?

Mr. Marshall: Yes, sir.

By Mr. Abel

:

Q. Do yoTi think he conld get another' jol) as

foreman or snperintendent ?

A. I wonld think not.

Mr. Marshall: That is abont the only qnestion

I had in mind.

By Mr. Marshall:

Q. I will pnt a qnestion in this way: If yon did

not know Mr. Hugo, but did know of his qualifica-

tions and you were also informed of his disabilities,

would you, as manager of the institntion, be inclined

to employ him as a stevedore foreman? [98]

A. Not as a foreman.

Q. That is the W(U'k he was engaged in when he

was hurt, wasn't it?

A. That is the work he was engaged in when

he was hurt.
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Mr. Marshall: That is the only question. The

hearing will be closed.

(Whereupon, at 2:06 o'clock, p. m., November

12, 1937, the hearing in the above-entitled

matter was closed.)

State of Washington,

County of King—ss,

I, Ernest E. Getchell, do hereby certify that, ])ur-

suant to and under the direction of the Deputy

Compensation Commissioner, I was present at and

took verbatim shorthand notes of the proceedings

had and testimony given at the above-entitled hear-

ing; that the foregoing, consisting of pages niun-

bered one (1) to thirty-four (34), both inclusive, is

a full, true, and accurate transcript of my said

shorthand notes, so taken as above, to the best of

my ability and skill.

E. E. GETCHELL
Reporter. [99]
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United States Employees' Compensation Commission

Fourteenth Compensation District

Case No. 27-501

In the matter of the claim for compensation under

the Longshoremen's and Harbor AVorkers' Com-

pensation Act.

OTTO HUGO,
Claimant,

against

TWIN HARBOR STEVEDORING AND TUG
COMPANY,

Employer,

FIREMAN'S FUND INSURANCE COMPANY,
Insurance Carrier.

COMPENSATION ORDER
AWARD OF COMPENSATION

Such investigation in respect to the above entitled

claim having been made as is considered necessary,

and a hearing having been duly held in conformity

with law, 1

The Deputy Commissioner makes the following

Findings of Fact:

That on the 2d day of December, 1935, the claim-

ant above named was in the employ of the employer

above named at Aberdeen, in the State of AVashing-

ton, in the Fourteenth Compensation District, es-

tablished under the provisions of the Longshore-
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men's and Harbor Workers' Compensation Act, and

that the liability of the employer for compensation

under said Act was insured by Fireman's Fund In-

surance Company; that on said day claimant herein,

while performing service for the employer upon the

navigable waters of the United States, sustained

personal injury resulting in his disability while he

was employed as a stevedore foreman on board the

Steamship ''Yoshu Maru", said steamship being

then moored to the Port Dock at Aberdeen, in the

State of Washington ; that w^hile the claimant above

named was so employed a pair of tongs attached to

a cable became unfastened from a log and swung

and struck the claimant on his neck, left shoulder

and upper chest causing injury and resulting in his

disability; that notice of injury was given within

thirty days after the date of such injury to the

Deputy Commissioner and to the employer; that

the employer furnished claimant with medical treat-

ment, etc., in accordance with section 7(a) of the

said Act; that the average annual earnings of the

claimant herein at the time of his injury amounted

to the sum of $3,900.00; that as the result of the

injury claimant was wholly disabled from December

2, 1935, to and including January 31, 1937, and he

is entitled to 61 weeks' compensation, $25.00 per

week for such disability; that at the time of his

injury claimant was engaged at a monthly salary

of $325.00 as a stevedore foreman whose duties were

to supervise the work of longshoremen in loading-

cargo into [101] vessels; that as the result of his
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injury claimant sustained a partial loss of his voice

so that now he can whisper only, and he also suffers

from shortness of breath upon exertion; that these

disabilities seriously impair the claimant's efficiency

as a foreman of longshoremen in loading cargo on

vessels in that because of the noise caused by the

operation of winches on said vessels the claimant is

unable efficiently to orally direct the longshoremen

in their work; that to also properly discharge his

duties it is necessaiy for such a foreman to go to

various parts of the vessel into which cargo is being

loaded, this necessitating climbing up and down lad-

ders leading to the various decks of a vessel; that

because of these impairments the employer al)ove

named foimd it necessary subsequent to January 31,

1937 to employ another employee to assist the claim-

ant in the discharge of the claimant's duties as a

foreman supervising the loading of cargo on vessels

;

the earnings of the said employee assisting the

claimant in the said duties averaging $150.00 per

month; that during the month of July, 1937, the

employer above named found it necessary to trans-

fer the claimant to other duties because the dis-

ability of the claimant resulting from the said injury

had so lessened the claimant's ability as a foreman

as to make such a transfer necessary ; that the wage-

earning capacity of the claimant in the open labor

market has been decreased from $75.00 per week

to $34.62 per week, and the claimant is therefore,

entitled to receive as compensation two-thirds of the

difference between $75.00 per week and $34.62 per
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week or % of $40.38, being limited, lioweA^er, to the

iiiaxirnum payable under the Act of $25.00 ])er week;

that the claimant is, therefore, also entitled to re-

ceive 40 weeks' compensation at $25.00 per week

covering the period from February 1, 1937, to and

including November 7, 1937; that the disability of

the claimant continued at the time of the hearing

on November 12, 1937; that W. H. Abel, attorney,

has rendered legal services to claimant of the rea-

sonable value of $70.00 and he is entitled to a lien

on compensation due claimant therefor; that the

employer has paid $2125.00 to the claimant as com-

pensation.

Upon the foregoinu' facts the Deputy Commis-

sioner makes the following

Award

That the employer, Twin Harbor Stevedoring and

Tug Company, and the insurance carrier. Fireman's

Fund Insurance Company, shall pay to the claimant

compensation as follows: 101 weeks' compensation

at $25.00 per week covering the period from Decem-

ber 2, 1935, to and including November 7, 1937, and

amoimting to the sum of $2525.00, less $70.00 to be

deducted therefrom and paid W. H. Abel, as his at-

torney; that the employer shall have credit on this

award for $2125.00 previously paid to the claimant

as compensation; that subsequent to November 7,

1937, the employer and insurance carrier shall i)ay

to the claimant compensation bi-weekly at the rate
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of $25.00 per week during [102] the continuance of

the claimant's disability.

Given under my hand at Seattle, Washington this

22d day of November, 1937.

WM. A. MARSHALL
Deputy Commissioner

Fourteenth Compensation District.

Proof of Service

I hereby certify that a copy of the foregoing com-

pensation order was sent by registered mail to the

claimant, the employer and the insurance carrier, at

the last known address of each as follows

:

Mr. Otto Hugo,

2717 Cherry Street, Hoqiiiam, Wash.

Mr. W. H. Abel,

Aberdeen, Wash.

Twin Harbor Stevedoring & Tug Co.,

Hoquiam, Wash.

Fireman's Fund Ins. Co.,

c/o Bogle, Bogle & Gates,

Central Bldg., Seattle, W^n.

WM. A. MARSHALL
Deputy Commissioner.

Mailed November 22d, 1937.

[Endorsed] : Filed Feb. 21, 1938. [103]
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[Title of District Court and Cause.]

MEMORANDUM RULING UPON MOTION
TO DISMISS BILL OF COMPLAINT

Bogle, Bogle & Gates, 603 Central Bldg., Seattle,

Wash., Solicitors for Complainants,

J. Charles Dennis, U. S. Attorney, Tacoma, Wash.,

and Oliver Malm, Asst. U. S. Attorney, Tacoma,

Wash., Attorneys for defendant Wm. A. Mar-

shall, Deputy Commissioner,

W. H. Abel, Montesano, Washington, Attorney for

defendant Otto Hugo.

This suit is one brought by an employer and its

insurance carrier pursuant to Sec. 21(b) of the

Longshoremen's and Harbor Workers' Compensa-

tion Act. c. 509. §21, 44 Stat. 1436 (Title 33 U. S.

C. A., §921(b)) to set aside the compensation order

made November 22nd, 1937 by the Deputy Com-

missioner.

The defendant Deputy Commissioner has moved

to dismiss the Bill of Complaint, the second ground

of such motion being: [104]*******
"Upon the further ground that the complain-

ants' bill herein, taken together with the certi-

fied record of said Wm. A. Marshall, as Deputy

Commissioner of the U. S. Employees' Compen-

sation Commission, affirmatively establishes that

there was competent evidence to support the

findings and award of said Wm. A. Marshall as
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snch Deputy Commissioner, which is souglit to

be enjoined herein."

The Complainants and defendant Deputy Com-

missioner have stipulated that the transcript of tes-

timony taken before that officer and his compensa-

tion order and award be considered by the Court

upon the motion to dismiss. The findings of fact

and award are as follows

:

''The Deput}^ Commissioner makes the fol-

lowing

Findings of Fact

:

That on the 2d day of December, 1935, the

claimant above named was in the employ of the

employer above named at Aberdeen, in the State

of AVashington, in the Fourteenth Compensa-

tion District, established under the provisions

of the Longshoremen's and Harbor Workers'

Compensation Act, and that the liability of the

employer for compensation imder said Act was

insured by Fireman's Fund Insurance Com-

pany; that on said day claimant herein, while

performing service for the employer upon the

navigable waters of the United States, sus-

tained personal injury resulting in his disability

while he was employed as a stevedore foreman

on })oard the Steamship "Yoshu Mam", said

steamship being then moored to the Poi-t Dock

at Aberdeen, in the State of AVashington ; that

while the claimant above named was so em-

ployed a pair of tongs attached to a cable be-
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came unfastened from a log and swung and

struck the claimant on liis neck, left slioulder

and upper chest causing injury and resulting

in his disability; that notice of injury was given

within thirty days after the date of such injury

to the Deputy Commissioner and to the em-

ployer; that the employer furnished claimant

with medical treatment, etc., in accordance with

section 7(a) of the said Act; that the average

annual earnings of the claimant herein at the

time of his injury amoimted to the sum of

$3,900.00; that aa the result of the injury claim-

ant was wholly disabled from December 2, 1935.

to and including Jaiiuary 31, 1937, and he is

entitled to 61 weeks' compensation, $25.00 per

week for such disability; that at the time of his

injury claimant was engaged at a monthly

salary of $325.00 as a stevedore foreman whose

duties were to supei'vise the work of longshore-

men in loading cargo into vessels; that as the

result of his injury claimant sustained a partial

loss of his voice so that now he can whisper

only, and he also suffers from shortness of

breath upon exertiou ; that these disabilities

seriously impair the claimant's efficiency as a

foreman of longshoremen in loading cargo on

vessels in that because of the noise caused by

the operation of winches on said vessels the

claimant is unable efficiently to orally direct the

longshoremen in their work ; that [105] to also
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pi'operly discharge his duties it is necessary for

such a foreman to go to various parts of the

vessel into Avhich cargo is heing loaded, this

necessitating climbing up and down ladders

leading to the various decks of a vessel ; that

because of these impairments the employer

above named found it necessary subsequent to

January 31, 1937 to employ another employee

to assist the claimant in the discharge of the

claimant's duties as a foreman supei'vising the

loading of cargo on vessels ; the earnings of the

said employee assisting the claimant in the said

duties averaging $150.00 per month; that dur-

ing the month of July, 1937, the employer above

named found it necessary to transfer the claim-

ant to other duties because the disability of the

claimant resulting from the said injury had so

lessened the claimant's ability as a foreman as

to make such a transfer necessarj^; that the

wage-earning capacity of the claimant in the

open labor market has been deceased from

$75.00 per week to $34.62 per week, and the

claimant is, therefore, entitled to receive as

compensation two-thirds of the difference be-

tween $75.00 per week and $34.62 per week or

% of $40.38, being limited, however, to the

maximum payable under the Act of $25.00 per

week; that the claimant is, therefore, also en-

titled to receive 40 weeks' compensation at

$25.00 per week covering the period from Feb-

ruary 1, 1937, to and including November 7,
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1937; that the disability of the claimant con-

tinued at the time of the hearing on Novem-

ber 12, 1937; that W. II. Abel, attorney, has

rendered legal services to claimant of the rea-

sonable value of $70,00' and he is entitled to a

lien on compensation due claimant therefor;

that the employer has paid $2125.00 to the

claimant as compensation.

Upon the foregoing facts the Deputy Com-

missioner makes the following-

Award
That the employer. Twin Harbor Stevedoring

and Tug Company, and the insurance carrier,

Fireman's Fund Insurance Company, shall pay

to the claimant compensation as follows: 101

weeks' compensation at $25.00 per week cover-

ing the period from December 2, 1935, to and

including November 7, 1937, and amounting to

the sum of $2525.00, less $70.00 to be deducted

therefrom and paid W. H. Abel, as his attor-

ney ; that the employer shall have credit on this

award for $2125.00 previously paid to the claim-

ant as compensation; that subsequent to No-

vember 7, 1937, the emplo3er and insurance

carrier shall pay to the claimant compensation

bi-weekly at the rate of $25.00 per week during

the continuance of the claimant's disability."

Complainants cite: Title 33, U. S. C. A., Sec.

908(c) (21) ; Spratt v. Crowell, et al., 4 Fed. Supp.

368.
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Defendant, AVm. A. Marshall, Deputy Commis-

sioner, cites: Baltimore & Philadelphia Steamboat

Co. V. Norton, 284 U. S. 408; Voehl vs. Indenmity

Insurance Company, 288 U. S. 162; Del Vecchio

V. Bowers, 296 U. S. 280; Continental Casualty Co.

V. Lawson 2 Fed. (2d) 459; Northwestern Stevedor-

ing Co. vs. Marshall, 41 Fed. (2d) 28, 30. Independ-

ent Pier Co. vs. Norton, 54 Fed. (2d) 734; Lumber

Mutual Casualty Ins. Co. of N. Y. vs. Locke, 60

Fed. (2d) 35; Pacific Employers Insurance Co. v.

Pillsbury (C. C. A. 9th) 61 Fed. (2d) 101 ; Candado

Stevedoring Corp. vs. Locke (C. C. A. 2d) 63

Fed.(2d) 802; Hartford Accident & Indenmity Co.

V. Hoge, 85 Fed.(2d) 420; O'Reilly's Case, 164 N. E.

440; Schneiders Workman's Comp. Law, Vol. 2,

2nd Edition, ]). 1441; Roller v. Warren, 129 Atl.

158 ; Postal Telegraph Cable Co. vs. Industrial Acci-

dent Commission of California, 3 Pac.(2d) 6; Long-

shoremen's and Harbor Workers' Act, Title 33, Sec-

tions 900, 908(c), 913, 920, etc.; Spratt vs. Crowell,

et al (D. C. Ala.), 4 Fed. Supp. 368.

Cushman, District Judge

:

Title 33, U. S. C. A., §908 (c) (21) pro^ndes:*******
"(c) Permanent partial disability: In case

of disability partial in character but permanent

in quality, the compensation shall be 66^/,^ per

centum of the average weekly Avages, which

shall be in addition to compensation for tempo-
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raiy total disability paid in accordance witli

subdivisions (b) of this section, and shall l)e

paid to the employee as follows

:

*******
(21) Other cases: In all other cases in this

class of disability, the compensation shall be

66% per centum of the difference between his

average weekly wages and his wage-earning

capacity thereafter in the same employment or

otherwise, payable during the continuance of

such partial disability, but subject to reconsid-

eration of the degree of such impairment by the

deputy commissioner on his own motion or upon

a Implication of any party in interest."*******
The evidence shows that defendant-claimant, at

the time of the making of the award and prior

thereto, received, as supervisor of stevedores, from

the complainant employer $325.00 per month— [106]

an amount equal to that being received by him at

the time of his injury. Complainants contend that

the "wage-earning capacity" of defendant-com-

plainant, within the meaning of the above section,

w^as, by the foregoing shown.

Notwithstanding such fact, there was competent

evidcTice upon the hearing before the Deputy Com-

missioner to support the compensation order made,

a resume of which evidence will not be undertaken,

as well as evidence Vv'hich took greatly from the

weight which, under other circumstances, would no

doubt be given the circumstance of the amount of
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his remuDeration after returning to complainant's

employ. Crowell v. Benson, 285 U. S. 32-46 ; North-

western Stevedoring Co. et al v. Marshall, Deputy

Commissioner, 41 Fed. (2d) 28-29.

The motion to dismiss ^vill be granted.

Any order, findings, conclusions or decree based

upon the foi'egoing will be settled upon notice.

The Clerk i^ directed to notify the Deputy Com-

missioner and the attorneys for the parties of the

filing of the foregoing ruling, including the attorney

for claimant.

[Endorsed]: Filed May 18, 1938. [107]

[Title of District Court and Cause.]

DECREE OF DISMISSAL

The within cause having been submitted upon

briefs, upon defendant William A. Mai^shall's Dep-

uty Commissioner IT. S. Employees Compensation

Commission, motion to dismiss the bill of complaint.

It Is Decreed that the action be dismissed and that

defendants severally recover herein their costs to be

taxed.

Done in Open Court this 25th day of June. 1938.

EDWARD E. CUSIIMAN
United States District Judge

Approved

:

OLIVER MALM
Atty. for Wm. A. Marshall

June 20, 1938.

[Endorsed] : Filed June 25, 1938. [108]

I
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[Title of District Court and Cause.]

ORDER VACATING DECREE OF DISMISSAL

Whereas on the 29th day of June, 1938, a decree

of dismissal was entered by this court in the above

entitled and numbered cause, and whereas it appears

that the solicitors for complainants had no notice

of the entry of said decree of dismissal, and whereas

one of the solicitors of the complainants has orally

moved the court for an order vacating and setting

aside said decree of dismissal, and w^hereas one of

the solicitors for the defendant, Wm. A. Marshall,

has consented to the vacation of said decree of dis-

missal: it is, now, therefore.

Ordered, Adjudged and Decreed That said decree

of dismissal entered in the alcove entitled and num-

bered cause on the 29th day of June, 1938, be, and

the same is hereby, vacated and set aside.

Done in Open Court this 12th day of July, 1938.

EDWARD E. CUSHMAN
Judge.

Approved for entry and notice of presentation

expressly waived

:

BOGLE, BOGLE & GATES
Solicitors for Complainant.,

J. CHARLES DENNIS
OLIVER MALM

Solicitors for Defendant,

William A. Marshall

[Endorsed] : Filed July 12, 1938. [109]
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In the District Court of the United States, foi* tlie

Western District of Washington, Southern

Division.

In Equity No. 615

TWIN HARBOR STEVEDORING & TUG COM-
PANY, a corporation, and FIREMAN'S
FUND INSURANCE COMPANY, a corpo-

ration,

Complainants,

vs.

WM. A. MARSHALL, Deputy Commissioner, Four-

teenth Compensation District under the Long-

shoremen's and Harbor Workers' Compensation

Act. and OTTO HUGO,
Defendants.

DECREE OF DISMISSAL

The above entitled and numbered cause having

heretofore come on for argument upon the defend-

ant, William A. Marshall's, motion to dismiss the

complainants' bill of complaint herein, and the

court having heard the argument of counsel and the

cause having been submitted upon briefs, and the

court having heretofore made and filed its meuKU'-

andum ruling upon said defendant. William A.

Marshall's, motion to dismiss the bill of complaint

herein, now, therefore, pursuant to said memoran-

dum ruling upon said motion to dismiss, it is hereby

Ordered, Adjudged and Decreed That the defend-

ant, William A. Marshall's motion to dismiss the
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complainants' bill of complaint herein be, and the

same is hereby, granted and that said action be,

and the same is hereby, dismissed, and that the

defendant, William A. Marshall, have and recover

his costs herein to be taxed.

Done in Open Conrt this 12th day of July, 1938.

EDWARD E. CUSHMAN
Judge. [110]

Complainants, and each of them, except to the

foregoing order granting the defendant, William A.

MarshalFs. motion to dismiss the complainants' bill

of complaint herein and exce])t to the dismissal of

said cause, which exception?; are hereby allowed.

Done in Open Court this 12th day of Jnly, 1938.

EDAVAED E. CUSHMAN
Judge.

Approved for entry, and notice of presentation

expressly waived

:

J. CHARLES DENNIS
OLIVER MALM

Solicitor for defendant

William A. Marshall

[Endorsed] : Filed July 12, 1938. [Ill]
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[Title of District Court and Cause.]

RECORD OF PROCEEDINGS:

At a regular session of the United States District

Court for the Western District of Washington, held

at Tacoma, in the Southern Division thereof on the

5th day of July, 1938, the Honorable Edward E.

Cushman, United States District Judge presiding,

among other proceedings had were the following,

truly taken and correctly copied from the Joui'nal

record of said Court as follows

:

ORDER EXTENDING TERM:

It is by the Court Ordered that the Fe])ruary 1938

Term of this Court be and hereby is extended to and

including October 10, 1938, in all cases where an

ai^pealable order has been made since May 31, 1938.

[112]

[Title of District Court and Cause.]

PETITION FOR APPEAL

To: The Honorable Edward E. Cushman, District

Judge

:

The above named complainants, feeling aggri(^v(^d

by the order dismissing the above-entitled action

and complainants' bill of complaint herein made

and entered on July 12, 1938, do hereby appeal from

the said order and decree and each and every

part thereof to the United States Circuit Court
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of Appeals for the Ninth Circuit for the rea-

sons set forth in the assignment of errors filed

herewith, and they pray that their appeal be al-

lowed and that citation be issued as provided by

law and that a transcript of the record, proceedings

and documents upon which said decree was based,

duly authenticated, be sent to the United States

Circuit Court of Appeals for the Ninth Circuit

imder the rules of such court in such cases made

and provided.

And your petitioners further pray that the proper

order relating to the security to be required of

them, be made.

TWIN HARBOR STEVEDORING
& TUG COMPANY, a corporation,

FIREMAN'S FUND INSURANCE
COMPANY, a corporation.

By BOGLE, BOGLE & GATES
STANLEY B. LONG

Their Solicitors. [113]

ORDER ALLOA¥ING APPEAL AND
FIXING BOND

Appeal allowed upon giving cost bond in the penal

siun of $500.00.

Done this 14th day of August, 1938.

EDWARD E. CUSHMAN
District Judge.
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Copy received and notice of presentation waived

this 9tli day of August, 1938.

J. CHARLES DENNIS
United States District

Attorney.

OLIVER MALM
Assistant United States Dis-

trict Attorney.

Solicitors for Defendant

Wni. A. Marshall.

W. H. ABEL
Solicitor for Defendant

Otto Hugo.

[Endorsed]: Filed August 11, 1938. [114]

[Title of District Court and Cause.]

ASSIGNMENT OF ERRORS

Come now the complainants in the above entitled

cause and file the following assignment of errors

upon which they are relying in the prosecution of

tlieir appeal from the order made and entered by

this Honorable Court on July 12, 1938, dismissing

complainants' bill of complaint herein and dismiss-

ing the above-entitled and numbered cause:

1. That the United States District Court for the

AVestcrii District of Washington, Southern Divi-

sion, erred in failing and refusing to overrule and

deny the motion to dismiss of the defendant Wil-

liam A. Marshall in that it appears from the com-

plainant's complaint herein that the relief therein
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pra^^ed for should l)e gTantc^d by the Court as a

matter of la>A\

2. That the United States District Court for the

Western District of Washington, Southern Divi-

sion, erred in granting- the motion to dismiss of the

defendant Wm. A. Marshall and in dismissing the

complainant's bill of complaint herein and said

action.

3. That the United States District Court for the

Western District of Washington, Southern Divi-

sion, erred in granting the motion [115] to dismiss

of said defendant Wm. A. Marshall and erred in

concluding that the complainants' bill of complaint

herein failed to state facts sufficient in equity or law

to entitle(i complainant to the relief prayed for.

Wherefore, complainant prays that said order

and decree be reversed and that said United States

District Court for the Western District of Wash-

ington, Southern Division be directed to reverse and

set aside said order and decree and enter an order

and decree as prayed for, or to make and enter an

order overruling and denying said motion to dismiss

and requiring the defendant Wm. A. Marshall to

answer complainants' l)ill of complaint herein.

BOGLE, BOGLE & GATES
STANLEY B. LONG

Solicitors for Complainants

Copy received Aug. 9, 1938.

W. H. ABEL
Copy received Aug. 9, 1938.

OLIVER MALM
Asst. U. S. Attorney

[Endorsed] : Filed Aug. 11, 1938. [116]



118 Twi7i Harbor etc. Co., et al.

[^rillc of District Com't and Cause.]

NOTICE OF APPEAL

To: William A. Marshall, Deputy Commissioner,

Fourteenth Compensation District under the

Longshoremen's and Harbor Workers Compen-

sation Act, Defendant, and J. Charles Dennis,

United States District Attorney, and Oliver

Malm, Assistant United States District Attor-

ney, his Solicitors; and

To: Otto Hugo, Defendant, and W. H. Abel, his

solicitor

:

Notice is hereby given that the complainants,

Twin Harbor Stevedoring & Tug Company, a cor-

poration, and Fireman's Fmid Insurance Company,

a corporation, hereby appeal to the United States

Circuit Coui-t of Appeals for the Ninth Circuit

from the order and decree of dismissal dismissing

said action and complainants' bill of complaint

herein, which said order and decree was entered

herein on July 12, 1938.

TWIN HARBOR STEVEDORING &
TU(j} COMPANY, a corporation,

FIREMAN'S FUND INSURANCE
COMJ^ANY, a corporation

Bv BO(JLE, BOCLE & (5ATES
STANLEY B. LONG

Their Solicitors

Copy received Aug. 9, 1938.

W. H. ABEL

Received a copy of the within notice this 9 day of

Aug., 1938.

OLIVER MALM
[Endorsed] : Filed Aug. 22, 1938. [117]
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[Title of District Court and Cause.]

COST BOND ON APPEAL
Know All Men by These Presents:

That we, Twin Harbor Stevedoring & Tug Com-

pany, a corporation, and Fireman's Fund Insurance

Company, a corporation, as principals, and St. Paul-

Mercuiy & Indemnity Co., a corporation, duly

organized to transact a surety business in the State

of Washington, as surety, are held and firmly bound

unto Wm. A. Marshall, Deputy Commissioner,

Foui-teenth Compensation District under the Long-

shoremen's and Harbor Workers' Compensation

Act and Otto Hugo, defendants in the above entitled

cause, in the full sum of $500.00, lawful money of

the United States to be paid to them and their

respective heirs, executors, administrators and suc-

cessors, to which payment well and truly to be made

we bind ourselves and each of us jointly and sever-

ally, and each of our successors and assigns by

these presents.

Sealed with our seals and dated this 8th day of

August, 1938.

Whereas, the above named principals have prose-

cuted an appeal to the United States Circuit Court

of Appeals for the Ninth [118] Circuit to reverse

the order and decree of the District Court of the

United States for the Western District of Wash-

ington, Southern Division, in the above entitled

cause made and entered on July 12, 1938, dismiss-

ing said action and complainants' bill of complaint

herein.
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Now, therefore, the condition of this obligation

is siicli that if the above named principals shall

prosecute their said appeal to effect and if they

fail to make their plea good shall answer all costs,

then tliis obligation shall be void, otherwise to

i-emain in full force and effect.

TWIN HARBOR STEVEDORING &
TUG COMPANY, a corporation,

FIREMAN'S FUND INSURANCE
COMPANY, a corporation.

By BOGLE, BOGLE & GATES
STxVNLEY B. LONG

Their Solicitors

Principals

ST. PAUL-MERCURY & INDEMNITY
CO., a coiporation,

By CASSIUS E. GATES
Its Attorney in Fact

Surety

[119]

State of Washington,

Comity of King—ss.

On this 8th day of August, 1938, before me per-

sonally appeared Stanley B. Long, to me known to

be one of the Solicitors for and on })ehalf of said

corporations that executed the within and fore-

going instrument as principals, and acknowledged

the said instrument to be the free and vohmtaiy

act and deed of said corporations for the uses and
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purposes therein mentioned, and on oath stated that

he was authorized to execute said instrument.

In witness whereof, I have hereimto set my hand

and affixed my official the day and year first above

written.

[Seal] W. T. BEEKS
Notary Public in and for the State of Washington,

residing at Seattle.

State of Washington,

County of King^—ss.

On this 8th day of August, 1938, before me per-

sonally appeared Cassius E. Gates, to me known to

be the attorney in fact of the corporation that exe-

cuted the within and foregoing instrument as

surety, and acknowledged the said instrument to

be the free and ^'oluntary act and deed of said cor-

poration for the uses and purposes therein men-

tioned, and on oath stated that he was authorized

to execute said instrument, and that the seal af-

fixed thereto is the corporate seal of said corpo-

ration.

In witness whereof, I have hereunto set my hand

and affixed my official seal the day and year first

above written.

[Seal] Mr. T. BEEKS
Notary Public in and for the State of Washington,

residing at Seattle. [120]

The foregoing bond and the sufficiency of the

surety thereon is approved as a cost bond this 14th

day of August, 1938.

EDWARD E. CUSHMAN
District Judge
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C'opy rocoivod and approval consented to this 9th

day of August, 1938.

J. CHARLES DENNIS
United States District Attorney

OLIVER MALM
Assistant United States

Disti'ict Attorney

Solicitors for Defendant

Win. A. Marshall

Solicitor for Defendant Otto Hugo

Copy received Aug. 9, 1938.

W. H. ABEL

[Endorsed]: Filed Aug. 22, 1938. [121]

[Title of District Court and Cause.]

PRAECIPE FOR TRANSCRIPT
OF RECORD ON APPEAL

To the Clerk of the above entitled Court:

You will please prepare the record on appeal to

the United States Circuit Court of Appeals for the

Ninth Circuit in tlie al)ove entitled cause to consist

of all necessary i)apers and cei-tificates, including

tlic following:

L Bill of Complaint and the Exhibit attached

thereto and made a part thereof;

2. Subpo(4ia in Equit\' and attached return;

3. Motion of l)ef(Midant William A, Marshall

for Order of Dismissal;

4. Stii)ulation dated Februar^^ 21, 1938, stipu-

lating that the transcript of testimony there-

II



vs. Wm. A. Marshall, et al. 123

in referred to and the original compensation

order and award of compensation made by

Wm. A. Marshall, as Deputy Commissioner,

on November 22, 1937, at Seattle, Washing-

ton, be considered as part of the complain-

ants' bill of complaint herein;

5. Transcript of the testimony taken before Wm.
A. Marshall, Deputy Commissioner, on No-

vember 19, 1937, at Aberdeen, Washington;

6. Transcript of the testimony taken before Wm.
A. Marshall, Deputy Commissioner, on No-

vember 12, 1937, at Aberdeen, Washington;

7. Original Compensation Order and Award of

Compensation made by Wm. A. Marshall, as

Deputy Commissioner, on [122] November 22,

1937, at Seattle, Washington

;

8. Memorandum Ruling upon Motion to Dis-

miss Bill of Complaint, filed May 18, 1938;

9. Decree of Dismissal dated June 25, 1938;

10. Order Vacating Decree of Dismissal dated

July 12, 1938;

11. Decree of Dismissal dated July 12, 1938;

12. Minute Entry of June , 1938, extending

term thirty days

;

13. Petition for Appeal and Order thereon, As-

signment of Errors, Notice of Appeal, Cita-

tion on Appeal, Cost Bond on Apjoeal, this

Praecipe, and the Clerk's Certificate.
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You are requested to transmit such record to tlie

Clerk of said United States Circuit Court of Ap-

peals for the Ninth Circuit in the manner provided

by law.

BOGLE, BOGLE & GATES
STANLEY B. LONG

Solicitors for Complainants.

United States District Attorney

Assistant United States District

Attorney.

Solicitors for Defendant,

Wm. A. Marshall.

Solicitor for Defendant

Otto Hugo.

Copy received Aug. 9, 1938.

W. H. ABEL.

Copy received Aug. 9, 1938.

OLIVER MALM
Asst. U. S. Attorney.

[Endorsed]: Filed Auoust 22, 1938. [123]



vs. Wm. A. Marshall, et al. 125

[Title of District. Court and Cause.]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO THE TRANSCRIPT OF RECORD
United States of America,

Western District of Washington—ss.

I, Elmer Dover, Clerk of the United States Dis-

trict Court for the Western District of Washington,

do hereby certify and return that the within type-

written transcript of record consisting of pages

!
numbered from jI to 123 inclusive, are a full, true

I

and correct copy of so much of the record, papers

I

and proceedings in the case of Twin Harbor Steve-

j

doring & Tug Company, a corporation and Fire-

I man 's Fund Insurance Company, a corporation, com-

i plainant and appellant vs. Wm. A. Marshall, Deputy

I
Commissioner, Fourteenth Compensation District

under the Longshoremen's and Harbor Workers'

Compensation Act, and Otto Hugo, Defendants and

Appellees, cause No. 615-E, in said District Court,

as required by praecipe of Counsel tiled and of

record in my office in said District at Tacoma, and

that the same constitutes the record on appeal from

the judgment of said United States District Court

for the Western District of Washington, to the

United States Circuit Court of Appeals for the

Ninth Circuit.

I further certify, that attached to this transcript

is the original citation in this cause.

I further certify that the following is a full, true

and correct statement of all expenses, fees and
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charges hicnrred on b(4ialf of the appellants herein

foT making of the a])peal record, certificate and

return to the United States Circuit Court of Ap-

peals for the Ninth Circuit, to-wit:

Clerk's fees (Act Feb. 11, 1925) for mak-

ing record 353 folios ^ 5^ per folio $17.65

Appeal fee 5.00

Certificate 50

I

Total $23.15

I further certifv that the amount of $23.15 has

been paid to me by Bogle, Bogle and Gates Attor-

neys for the aj)pellants.

In AVitness Whereof, I have hereunto affixed the

seal of the said Court, at Tacoma, AVashington, this

14th day of September, 1938.

[Seal] ELMEE DOVER.
Clerk,

By E. W. PETTI^P

Deputy. [124]



vs. Wm. A. Marshall, et at. 127

[Title of District Court and Cause.]

CITATION ON APPEAL
To: Wu^. A. Marshall, Deputy Commissioner Four-

teenth Compensation District under the Long-

shoremen's and Harbor AVorkers' Compensa-

tion Act and Otto Hugo, Defendants, Greeting:

You, and Each of You, Are Hereby Cited and

Aduionished to be and appear at the United States

Circuit Court of Appeals for the Ninth Circuit in

the City of San Francisco, State of California,

within thirty days from and after the day this

citation bears date pursuant to an order this day

made allowing an appeal from an order and decree

of dismissal dismissing said action and complain-

ants' bill of complaint herein, which said order and

decree was entered herein on July 12, 1938, in that

certain suit being hi equity. No. 615, wherein Twin

Harbor Stevedoring & Tug Company, a corporation,

and Fireman's Fund Insurance Company, a corpo-

ration, are complainants and appellants, and Wm.
A. Marshall, Deputy Commissioner Fourteenth Com-

pensation District under the Longshoremen's and

Harbor Workers' Compensation Act, and Otto Hugo

are defendants and appellees, to show cause, if any

there be, why the order and decree rendered [125]

against the said complainants and appellants as in

said order allowing appeal mentioned, should not

be corrected and why justice should not be done to

the parties in that behalf.
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Witness the Honorable Edward E. Cnslmian,

United States District Judge for the Western Dis-

trict of Washington, this 14tli day of August, 1938.

EDWARD E. CUSHMAN
District Judge.

Copy received this 9th day of August, 1938:

J. CHARLES DENNIS
United States District Attorney.

OLIVER MALM
Assistant United States District

Attorney.

Solicitors for Defendant

Wm. A. Marshall.

W. H. ADEL
Solicitor for Otto Hugo,

Defendant.

Received a copy of the within citation this 9 day

of Aug., 1938.

OLIVER MALM
Asst. U. S. Atty.

[Endorsed] : Filed Aug. 22, 1938. [126]
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[Endorsed]: No. 8976. United States Circuit

Court of Appeals for the Ninth Circuit. Twin Har-

bor Stevedoring & Tug Company, a Corporation,

and Fireman's Fund Insurance Company, a Cor-

poration, Appellants, vs. Wm. A. Marshall, Deputy

Commissioner Fourteenth Compensation District

under the Longshoremen's and Harbor Workers'

Compensation Act and Otto Hugo, Appellees.

Transcript of Record. Upon Appeal from the Dis-

trict Court of the United States for the Western

District of Washington, Southern Division.

Filed September 15, 1938.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.




